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4 AUSTRALIAN FEDERAL POLICE FREEDOM OF INFORMATION

GPO Box 401 Canberra City ACT 2601
Telephone 02 6131 6131 Facsimile 02 6132 6082

Email foi@afp.gov.au
www.afp.gov.au

ABN 17 B64 931 143

Our ref: 2015/372
1 April 2015

Mr Phillip Sweeney

By Email: foi+request-1015-bc5f82aa@righttoknow.org.au

Dear Mr Sweeney,
Freedom of Information request

I refer to your email dated 11 March 2015 under the Freedom of Information
Act 1982 (the Act) seeking the following:

"The document I seek is a document which states on its face "How the
Commissioner of the Australian Federal Police can prove the fraud”.

Attached at Annexure A to this letter is my decision and statement of reasons
for that decision. A “Schedule of Documents” identified as falling into the scope
of your request is at Annexure B.

Information Publication Scheme (IPS)

As notified to you on 18 March 2015 and in accordance with section 11C of the
Act, it has been decided to publish the documents in full in respect of your
request. Publication of the documents and any relevant documents will be
made on the AFP website at http://www.afp.gov.au/about-the-afp/information-
publication-scheme/routinely-requested-information.aspx between 5 and 10
days after notification of this decision.

Yours sincerely

e —

Nathan Scudder
Coordinator
Information Access
Operations Support
Australian Federal Police



STATEMENT OF REASONS RELATING TO AN FOI REQUEST BY
PHILLIP SWEENEY

I, Nathan Scudder, Coordinator, Freedom of Information, am an officer
authorised under section 23 of the Act to make decisions in relation to the
Australian Federal Police.

What follows is my decision and reasons for the decision in relation to your
application.

BACKGROUND

On 11 March 2015, this office received your email in which you requested:
"The document I seek is a document which states on its face "How the
Commissioner of the Australian Federal Police can prove the fraud”.

SEARCHES

In relation to this request, a search was conducted of the AFP’s investigation
case management system PROMIS for records relating to your request.

DECISION
I have identified one document relevant to your request. A schedule of the
documents and details of my decision in relation to the document is at

Annexure B.

I have decided that the documents itemised at Annexure B are released to you
in its entirety. '

WAIVER OF CHARGES

Further, given that the request has totalled only 13 pages and was not a complex
request to process, I am waiving any further fees and charges which are normally
associated with the processing of applications under the Act.
EVIDENCE/MATERIAL ON WHICH MY FINDINGS WERE BASED

In reaching my decision, I have relied on the following documentary evidence:
» the scope of your application;

<+ the contents of the documents listed in the attached schedule;

% Freedom of Information Act 1982;

< Guidelines issued by the Department of Prime Minister and Cabinet; and

< Guidelines issued by the Office of the Australian Information
Commissioner.



REVIEW RIGHTS

If you are dissatisfied with this decision you can apply for internal or Information
Commissioner (IC) Review. You do not have to apply for Internal Review before
seeking IC review.

REVIEW RIGHTS under Part VI of the Act: Internal Review by the AFP

Section 53A of the Act gives you the right to apply for an internal review in
writing to this Department within 30 days of being notified of this decision.

No particular form is required but it would assist the decision-maker were you
to set out in the application, the grounds on which you consider that the
decision should be reviewed.

Applications for a review of the decision should be addressed to:

Freedom of Information
Operations Support
Australian Federal Police
GPO Box 401

Canberra ACT 2601

REVIEW RIGHTS under Part VII of the Act: Review by the Information
Commissioner (IC)

Alternatively, Section 54L of the Act gives you the right to apply directly to the
IC or following an internal review by the AFP. In making your application you
will need to provide an address for notices to be sent (this can be an email
address) and a copy of the AFP decision. It would also help if you set out the
reasons for review in your application.

Section 54S of the Act provides for the timeframes for an IC review submission.
For an access refusal decision covered by subsection 54L(2), the application
must be made within 60 days. For an access grant decision covered by
subsection 54M(2), the application must be made within 30 days.

Applications for a review of the decision should be addressed to:
Office of the Australian Information Commissioner
GPO Box 2999
Canberra ACT 2601

Right to Complain

Section 70 of the Act provides that a person may complain to the IC about action
taken by this Department in relation to your application.

A complaint to the IC may be made in writing and identify the agency against
which the complaint is made.



The IC may be contacted on 1300 363 992. There is no particular form required
to make a complaint, but the complaint should set out the grounds on which you
consider the action should be investigated.
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Victims’ Action Group

Press

Release The Provident Funds Fraud

The Fraud is Proven

the Chatrman of ASIC, Mr Grep Medcraft, has claimed that Australia is a 'Paradise’ for white collar

tatement he was forced to retract by the Acting Assistant Treasurer, Senator the Hon

rirvunals - a st
NMathias Corm 11!

thert
Commission (ACC) that have an involvement in Australia’s Wost White-Collar Crime, including

re-a number of white-collar criminals that should be well known to the Australian Crime
Ken larrett
fohn Dorman Filiott
¥on P,;_:j_’mu, and
Peter Scanlon

fme they committed against the widows of former employees on Elders IXL Limited and

| R 811
rithary comparies and the employees themselves is easily proven
the High Court in England recently struck down 30 purported amending Deeds of a pension fund on
the grounds that these Deeds had failed to comply with the legal formalities required for amending
veeds. Likewise there are 27 purported amending instruments related to The Provident Fund {aka
Elders IXL Superannuation Fund! that fail to ¢ omply with the requirements of legally valid amending

e

rdd Northington said in 1758

e fegal prinuples of trust B

ust causing 5 :i;-i'{!!;i[;;

ting Assistant Treasurer

Austraho’s Worst White-Collar
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Puidence has been provided to the Australian Federal Police i advised by Senator Cormann,

Al that Cormmissianer Andrew Colvin APM OAM of the Australian Federal Police has to do to prove
Austrahio’s Worst White-Collar Crime 1 stmply to count the number of Directors’ sigiatures that

dipedat ona document executed by the well known white collar coimimal, Ken larrett
How smiple s that!

Lommissionor Lolvin, who is the Chair of the Board of the Australian Crime Commission, and the
Board of the ACC should now ensure that Mr Chris Dawson, the CEO of the ACC now provide
repart on the evidence and principtes of law to both the Commonwealth Attorney General and the

Attorney General of South Australia,

Victims’ Action Group

e Vichims” Action Group consists of members of fhwo ostcupational pension funds. one established
o maie othcers m 1913 and another sstablished tor female othicers my 1963

Phe Trust Estate of the fund established for femae “ihiers has disappeared’ Over $160 mifion has
o sssmg i the Trust Estate of the fund estabiished for male othicers resullng i widows of
g rale othices not receving then peasions and guatitying male othoers recewing anly 20% o

vt enhilternoents

e petsion hand estabbshed vt 1912 was 1o most of ds st y caied The Provident Fund bat was
e tne Elders IXL Superannuation Fund

Victims Action Group s based an the Maxwell Pensioners Action Group

Some Key Documents Provided to the Australian Federal Police

Exhibit A Deed of Variation dated 20 November 1974 (Provided 29 fune 2014}

Exhibit B Consohidation Deed of Varation dated & May 1958 (prowded 30 hane 2014;

Exhibit € tetter from News Limited dated 15 Octoher 2013 Provided 30 fune 20014}

Lxhibit D Letter from RevenueSA dated 4 February 2013 irrovided 30 tune 26141

Exhivit & ithe Elder Smith & Co Limited Provident Funds Act 1963 (SA) (Provided 9 1ty 26100
Eawhibit F Copy of a letter from Finlayson & Co to Mr G A Manning dated 26 November 1967
Beorvstod B by MITA

Exhibit Gla) ¥ gﬁgﬁg} @Mg@g* blg?ig}@ &%&Eiig:}r%?é%g?;e}si%g gmv:«swf $ hdy 2043
(COMMONWEALTH)
Exhibit G{b} Purported "Resolution” dated 20 Dec emiher 1982 (provided 13 fuly 2013
DOCUMENT HAS BEEN RELEASED
UNDERTRETFOTACTBY '
THE AUSTRALIAN FEDERAL POLICE
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Lxbubit H Letter frorm SA Revenue dated 23 March 2013 (ronded 11 paly Y3

Exhibit i Furported Deed of Variation dated 26 August 1986 {'The Jarrett Deed” rovidoe

R Nipg?

Exhibit } Letter from tormer Fund Secretary dated 13 March 2013 (Provided 1 Augest 2014
Exhibit K Document titled “The Robbing of the Widows” {Provided 3 August 2014

Exnibit L bvidence from the Parliament of South Australia {Pronnded 9 August 2014

Exiubit M “How the Commussioner of the Ausﬁah’an Federal Police can prove the Fraud”

The consolidation Deed of Varlation dated 6 May 1958 confirms the entitiement of a pension for Life

for mate officers who have completed at least 15 years of service

the Deed of Varation dated 20 November 1974 confirms the right of widows to receive an

automatic” survivorstup pension,

The “tarrett Deed” purports to abrogate these entitlements and replace them with a token lump

sy benefi

the “Jarrett Deed” can be proven to be void and fraudulent simply by counting the number of
Directors’ signatures that appear on this document. How easy 15 that!

FREEDOM OF INFORMATION ACT 1982
(COMMONWEALTH)

DOCUMENT HAS BEEN RELEASED
smmnmmissesnnmssnmemmeenl e LE R THE EQL ACT BY

S OH THE AUSTRALIAN FEDERAL POLICE
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Australia’s Worst White-Collar Crime

How the Commissioner of the Australian Federal
Police can prove the Fraud

This document has been prepared to demonstrate how Commissioner Andrew
Colvin APM OAM of the Australian Federal Police, can prove how widows
were defrauded out of their survivorship pension and how former employeces
of Elders IXL Limited and subsidiary companies received only a token

retrenchment or retirement benefit after decades of loyal service

Exhibit M

FREEDOM OF INFORMATION ACT 1982
(COMPISTERL TH)

1 id £
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Evidence Provided to AFP

the tollowing docaments have been included in evidence provided to Australion Federal Police:

{1} A copy of a consolidation Deed of Variation dated 6 May 1958 [Exhibit B, and
(11} A copy of a purported Deed of Variation dated 26 August 1986 |Exhibit 1]

it should be noted that Responsible Persons of the purported corporate Trustee, criminally
concealed the consolidation Deed of Variation dated 6 May 1958 from the cestuis que trust {ie
members and beneficianies) and that a copy of this important Deed was obtained with the assistance
of the Deputy Premier and Attorney-General of South Australia, the Hon John Rau MP,

The former Fund Secretary, Ms Margaret O'Halloran, represented the purported Deed of Variation
dated 26 August 1986 as the “"Trust Deed” of the trust, when the legitimate “Trust Deed’ that
estabhshed the occupational pension trust was made on the 23 December 1913 [Exhibit 1],

The 1913 Trust Deed was drafted by Sir lohn Downer who also co-drafted the Australion

Constitution

ihe parties to the document dated 26 August 1986 are as follows:

Parties to the 1986 Deed

sparsoring Employer ! i Ken Jarrett

Elders IXL Limited Company Secretary

fnvestigated by the
farmer National
Crime Authority
{NCA)

Derectors
‘utposted hole Trustep
C John O, Elliott
. Ken Bigping ES

' ;
: s N " i

* Biders Superannuation Limited |
H . Peter Scanlon

{thers

& purported {U{I_mr.}l Trustee that was 4 Q ;‘E‘}T} ?\{] ATJ ﬁ-stm‘ cast” of
REE 1
nrectors who had !‘;e’*i" uéﬁtﬁ% Eﬁwz% vjx eszi’ ﬁfgzi ;m~ ;t,mai Crime
{Q@@f MONWEAI LTH)

ﬂufimrfry {NCAYL

1 ational Crme A RN S A ERREEE Sy on
UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE

3N
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Ry darrett served a term of imprisonment for dishonesty, following the investigation known as

Cperation Albert

the datument dated 26 August 1986 should have been a “Red Flag' document to any investigative

GO Y

Proving the Fraud

e fraud can be proven using just two documents and an Act of the Parliament of South Australia

Proving the Fraud

Act of Pariiament.

Confirmsy amending power

Genuine The “Jarrett
Deed e v Deed"”

Oees not comply with
arnending power

the Actof Parbament 15 the Elder Smith & Co Limited Provident Funds Act 1963 (5A).

Wy wais this Act of Parthament necessary?

vter Lo The Laws of Australia {Thompson Reuters) at [15.14.1450} under the <ection "It 15 the

irustee’s plainest duty to obey the terms of the trust” the following is stated:

P Act of Parl Er*!;ﬁié({ﬁ?fnh a{f?‘ éﬁz:ﬂ{g*g¢ M;& ?@wj&r niemntwwuied by the
criit k'

stigiral Trust De f;i 1] w”ba‘{f the g )phmmm r funds u i ;rmf to unauthorised purposes
herefore the holdes of the p{)W@i W%g?{]‘gé

urend the terms of the trast to ‘;Eéuw t‘m;rwh?w ta be paid to employees of the new company that

o e o DOGUMENTIHAS BEEN RELEASED
UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE

the spon: sarnng Employer, could not
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theretore an Act of Parliament was required to amend the terms of the trust, that was otherwise

srotibited by the Power of Amendment contained in Regulation 50.
Exampies of where the Courts have applied this principle of trust law are hsted in Appendix A

Here are the steps that the Commissioner of the Australian Federal Police needs Lo take in ordet to
prove Australia’s Worst White-Collar Crime:

Step 1
Go to Regulation 50.m the consolidation Deed of Variation dated 6 May 1958 {Refer to Appendix A)
Regulation 50 provides the Power of Amendment.

Note how it is a condibion imposed by the amending powe: {Regulation 50} that majority of the
Rirectors of the sponsoring Employer must execute any Deed of Varation.

Ths condition cannot be ipnared as confirmed by the Efder Smith & Co Limited Provident Funds Act
1963 (SA)

Step 2

Lo to the testmonium {execution clause) of the 1958 Deed of Vanation {Exhibit B} and note how a
majority of the Directors have executed this Deed. In fact all the Directors in 1958 executed this

Deed

Step 3

Lo 0 the testumonium (execution dause) of the purported 1986 Deed of Variation [Exhibit € and
count bow many Directors of the sponsoring Employer have executed this Deed.

Step 4

Reter to the number of Directors required to constitute a majority in 1986 {Exhibit D}

The Fraud is Proven

By counting the number of Directors’ signatures, Commussioner Colvin Dawson of the Australian
Federal Pofice, can prove Australia’s Worst White-Collar Crime, committed by a well known white

cotlar comminal and his assotiates,

Mo chiffie gl 1 thygr?

e ORI TION ACT 1982
the larrett Deed 1 vord ah e’ﬂ:!i;{ﬁ}ﬁ}% M@Nﬁﬁ&fﬁbﬁbﬂg)uimmm of the Fund} were not

strended by the “Jarrett Deed” o anyinstrument executed after the “Jarrett Deed”

DOCUMENT HAS BEEN RELEASED
UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE Page | 4
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He rpit of o wadow (o receive a survivorshig pension was not abrogated by the “farrett Deed” ani
a teken fump sum benefit did not replace the entitlement 1o a pension for bfe tor qualifying mate

IR ETI S

Next Steps for the Australian Federal Police

Caven that Mr Ken larrett was the subject of two major investigations by the former Nationol Crime
Authority. this matter needs to be progressed by the Australian Crime Commission in liaison with
the Australian Federal Police, given the role of the Commissioner of the AFP as Chasrman of the
Board of the ACC

s apprecated that trust law and trust fraud may not be an area of expertise of the AFP. However
the Austratian Crime Commission should be able to have access to additional resources so as to
avsistthe Australian Federal Police in “analysing” this trust fraud.

One of the functions of the Australion Crime Commission is to “rollect, correlate, analyse and
dissenunate cnimunal information and intelligence”

this would clearly be the case where the “criminal information and intelligence’ related to parties
that had already been the subject of two major investigations by the former National Crime
Authority

the CEO of the Australian Crime Commission should now assemble the evidence provided to the
ACC ana obtain additional evidence from ASIC that confirms that over S100 million was
Snusappropriated” from the Trast Estate of The Provident Fund.

Parsuant to Section 12 of the Australia Crime Commission Act 2002, this evidence should be

sembiled and copies provided to:

i The Commanwealth Attorney General, Senator the Hon George Brandis QC, and
{11} the Deputy Premier and Attorney-General of South Australia, the Hon john Rau MP

the Lommonwealth Attorney-General will then be in a posttion, in comjunction with the Minister for
fustice, to then provide further directions to both the Australian Crime Commuission and the
Austrahan Federal Police <o that the well known white collar ¢ riminal are brought to justice and the

widows at long last receive their survivorship pensions.

FREEDOM OF INFORMATION ACT 1982
(COMMONWEALTH)

DOCUMENT HAS BEEN RELEASED

UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE
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Exhibit A
Regulation 50

Referenced by the Elder Smith & Co Limited Provident Funds Act 1963 (SA)

ML RATION OF DEED

s o CENe sitcostion to this Deed may be made which My
 1A06H Hiies the apphiation or wwe of any part of the Fund for
P her thin

Fhe pravison of pensions and benefits for officers
the woives widows or dependams.

Phe myabone of any refund or allowance to officers,
- pavoat of the expenses arising out of the man-
pement contio!l admumstration or protection of the

Bodndemnidy o the Trasiees as hereinafler provided,
fob Hemmbursemient o the Company of any losses of the
nuture herom specified.
Bub subiedt 1o this provisioa the Board by a majority of all
¢ Adiecten for the ume being testified by their exceuting the
oo boremnafior mentioned may from time o time and at
iy tane By odecd wath the assent i wrsting of the majority
Hthe Drastees alter all o any of the provisions of this Deed.
Hrctading the provisions for the appomtment and retirement
soduniary oo counpulsory of the Trustess) and may make
new provisions 1o the exelusion of or in addition to or
don ool the provisions of this Deed and shall by such deed
dectine the time retrospectively or otherwise when sich
Hons or new provisions shall come into force. Such
wnd new provisdons shall be deemed to be provisions
to the Fund of the wune validity as if iiwﬁh?gi 2

vonitined i this Deed and shall be se
be added to altered or iied. The
and of any future deed are and shall |
W be regulations in relation to the Fund.

FREEDOM OF INFORMATION ACT 1982
(COMMONWEALTH)

DOCUMENT HAS BEEN RELEASED

UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE Kane 13
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Exhibit B

the testimonim (execution clause) of the 1958 consolidation Deed of Variation

.
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Exhibit C

the testimomum (execution clause) of the purported 1986 Deed of Variation

i 1-“’: %

X
§ 3,
P 3 .

FREEDOM OF INFORMATION ACT 1982
(COMMONWEALTH)

DOCUMENT HAS BEEN RELEASED

UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE
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Exhibit D

Directors of Elders IXL Limited

sRcitive [hrgctors rector Sinee 35 hun-86 Wojun-gi
{ ha g
H
{ wmt

independent o

Oep Chaitman Dep Chaitman

Total Numbeor of Dhectors

wf Nutroaati Coime Authinity 4

FREEDOM OF INFORMATION ACT 1982
(COMMONWEALTH)

DOCUMENT HAS BEEN RELEASED

UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE
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Cases where the Courts have declared purported
Amending Instruments Invalid

Briggs v Gleeds (Head Office)  2013] EWCH 11784Ch)

Walker Morris Trustees Ltd. v Masterson & Anor 2008 PWHC 1955 (U
Sovereign Trustees Ltd & Anor v Glover & Ors (20071 §WiiC |1 760 iy

Trustee Solutions Itd & Ors v Dubery & Anor 2006 TWHC 1426 iU

Meier v Dorzan Pty Limited & Anor [2010] NSWSC 664

NSW MASONIC YOUTH PROPERTY TRUST & ANOR v HER MAIESTY'S ATTORNEY-
GENERAL IN AND FOR THE STATE OF NSW & ANOR | 20091 NSWSC 1301

Hificrest {fiford] Pty ttd v Kingsford fliford) Pty Ltd (No.2} | 20101 NSWST 285

Re f‘(xt)ﬂ‘f Hotefs Pty Ltd  1998] 1 Od R 396

ndix B

Section12 of the Australian Crime Commission Act 2002

Performance of functions

t1} Where the ACC, in carrying out an ACC operationfinvestigation, obtains evidence of an
w of the Commonwealth or of a State or Territory, being evidence that woutld be
sderssible ing prosecation for the offence, the CEO must assemble the evidence and pive it to

i) the Attorney General of the Commonwealth or the State gy the ace TegUIres o
(b} the refevant law enforcement agenc ¥ or

{€} any person or authonty {other than a law enforcement agency) who s authorsed by
arunder a law of the Commonwealth or of the State or Territory to prosecute the offence,

Noto | The CEO may also disseminate information in certatn circumstances to law enforcement

et and ohERPEDOMOOF IFORMATION ACT 1982
(COMMONWEALTH)

DOCUMENT HAS BEEN RELEASED

UNDER THE FOI ACT BY
THE AUSTRALIAN FEDERAL POLICE Fare |
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