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Hi everyone

I've been talking to Samra and Dipali about the management of incoming correspondence for
the ER queues (deemed/ER/assessment/declines etc) in order to establish a standard approach
and ensure that urgent correspondence are actioned promptly (for example s 55G decisions,
gueries from either party, withdrawals and EOT requests).
We have come up with the following table. Bernie, given you will be looking after the Deemed
gueues in the future, please let me know your thoughts; Alistair and Claire, you expertise in the
Deemed area is also appreciated. Let me know whether it makes sense, achieves the purpose,

suggestions etc.

Queue Type of Assessor note Resolve action
correspondence required
All queues An update request N/a Case update action.
You do not need to
allocate the action.
All queues A query from either [NOW] Query from | Incoming
party to the review (A/R) correspondence
(other than a case action. Please allocate
update). For example a the action to the
guestion about how to relevant AD.
comply with a notice,
clarification about an
RFI etc.
All queues A s 55G revised [NOW] Process s Incoming
decision (note that this | 55G decision. correspondence
may be attachedto a s action. Please allocate
547 response or a the action to the
response to officer or the relevant
preliminary inquiries.) AD if it is unclear who
the relevant officer
should be.
All queues A withdrawal [NOW] Process Incoming
withdrawal correspondence
action. Please allocate
the action to the
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relevant officer. If that
officer is not working
that day, please
allocate to relevant
AD. Alternatively
processed by mailbox
officer.

All queues

Miscellaneous/not
sure. Eg, email
transaction failure.

N/a

Incoming
correspondence
action. Consider
urgency and whether
AD or D should be
sent a message on
teams.

Deemed refusal Response from [NOW] review R’s N/a
queues (DHA and Respondent to response
non-DHA) preliminary inquiries or
547/55T notice.
Response from the [NOW] review A’s N/a
applicant to a proceed | response
email (other than a
withdrawal).
Decline queues (IC Response from the [NOW] review A’s N/a
review and applicant response
Complaints)
Response from the [NOW] review R’s N/a
Respondent response
Early Resolution Response from [NOW] review R’s N/a
(not ER Respondent to a 547 response
assessments) notice.
Extension of time to [NOW] EOT sought | Incoming
comply with s 547 to (date) correspondence

action. Allocate action
to relevant AD.

Kind regards

Carl English

Assistant Director
(2] Freedom of Information Regulatory Group

Office of the Australian Information Commissioner

GPO Box 5288 Sydney NSW 2001 | oaic.gov.au
+61 2 9942 4169 | XXXXXXXXXXX(@XXXX.XXX.XX
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FOIDR Inbox Guide

General -
FOIDR- I&ER
team

Type

Action

Tips

‘Notifications from R’
to download docs
from online portals

Download documents,
save them to the
respective file and file
note the relevant case
officer or director if it’s
not yet allocated

Passwords can be found in
the ‘for Information’
folder. If the documents
contain ‘exempt material’
this must also be file
noted.

Journey Manager
Notifications

Move to ‘for Information’

Catherine & Peter also
received copies and
therefore rarely requires
action

Misdirected enquiry

Flag as enquiry-

Jas will register enquiry &
respond

Usually relate to

-requesting docs from
state based agency (not
within our jurisdiction)
close.

Privacy related
enquiries

Flag as privacy- Forward
to Jake Barry cc enquiries

enquiries@oaic.gov.au

Post-triage queue

If matter is in post-triage
gueue and requests
update, add case update
request & allocate
Sandra, update assessor
note [Case update
request]

E-R queue

54Z responses should be
saved on file, Assessor
note updated to ‘Review
547’

Try to send an ack to R if
multiple emails have been
sent to confirm all have
been received

Exempt Material

Save the material on file,
right click to change the
document properties of
the email to show it is
exempt material and
create a file note for
‘Exempt Material’
indicating the date it was
saved on file

Enter
e.g. ‘Refer Docs tab 3/2’
CcC
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EOT requests If it relates to If you can see it’s an
urgent request or relates
to Directions under 55E or
significant matters, please

also file note Sandra

e Email from
agency about
Notice of
review/requested
documents-54Z-
flag in FOIDR as
“EOT-54Z” and
leave in inbox

Save email on file then
label ‘EOT’ in assessor
note

Type

Action

Tips

IC review applications

Flag as “IC review” then
move to Tom’s F/U
folder under FOIDR at
the bottom of the
folders

Make sure it clearly
states A is seeking an IC
review * if not sure,
ask

Third party enquiries

Flag -3™ party enquiry
then move to Tom'’s
F/U folder.

This assists Tom to
identify what emails
relate to which action

If it related to DSS or
Industry | typically ask
Tom to prioritise as
they call TSif a
response is not
received quickly

Deemed queue-
I&ER

Type

Action

Tips

Ack of Pls

Save on file- no further
action

Update re Pls

Saved on file and
update the Assessor
note to say ‘Pls in’

Decision has been
made

Save on file and update
the Assessor Note to
‘l@@] Proceed’

This prompts officers
handling deemed to
issue the proceed
email
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Withdrawal Flag as withdrawal- If you receive a
save on file- update the | withdrawal email on
Assessor Note as the last day of the
‘withdrawal’ month, please also flag
with Tania on teams
Reviews queue Type Action Tips

Case update request

Save the email on file,
allocate “case update
request” file note to
Justin Lodge, and fw
email to Justin Lodge
then move that email
to ‘IC review queues
inbox’

This is only for
applications where the
has been a case update
request and it is not
yet allocated to a case
officer

Responses from
Agencies/Applicants

Save the email on file,
update the Assessor
note to ‘Corro’. And
file note Justin Lodge
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Significant &
Systemic queue

Type

Action

Tips

Enquiries from
Agencies/Respondents

If it doesn’t relate to
a current S&S
matter, flag as
“enquiry” and tick
the actual flag so Jas
can action for
enquiries.

If it relates to matter
in S&S

File note to S&S
Director- Suseela
Durvasula.

These are typically
questions about the
FOI guidelines,
Statistics, specific
gueries about FOI
processing that
require more than
general guidance.

Sometimes we receive
case update request
from agencies for all
their current matters
on foot

Update requests where no
action has been taken

File note Director-
Suseela Durvasula
and update assessor
note[ Case update
request]

EOT requests

Enter ‘EOT’ on the
assessor

If you can see if it’s an
urgent request or
relates to Directions
under 55E or
significant matters,
please also file note
Sandra
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Type

Action

Tips

New FOI requests
directed to OAIC

Please send these to
legal@oaic.gov.au .

After sent, move email to
Legal to FOI
requests/consults folder
including your sent email-
so we know what’s been
actioned

These should be done
asap so they can
ack’ed within the 14-
day timeframe

Search & retrieval
requests from Legal

Forward to Sandra for
action ASAP

After sent, flag as yellow

move original S&R remail
to FOI requests/consults
folder and fwd email to S-
so we know what’s been
actioned

Should also be done
asap as we are
typically only given a
few days to revert

Consultation emails
from other agencies

Please send these to
legal@oaic.gov.au

Move email and sent
emaill to FOI
requests/consults folder
so we know what’s been
actioned

Again should be done
asap given the limited
timeframes
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Complaints &
Investigations

Type

Action

Tips

New complaints

Please flag them
and leave in inbox.
Jas will action &
determine if it will
be registered as an
enquiry or
complaint

New Vex Applications

Flag as VEX- leave in
inbox. Forward to
Irene Nicolaou first
for next steps

EOT correspondence —

15AA related

Direct agency to
notify of 15AA via
OAIC website

We no longer
accept
notifications via
FOIDR inbox-
template wording
for this

EOT correspondence —

all others

If you see 15AB or
15AC responses
from applicants or
respondents- action
them ASAP-

Save on file and if
there is an officer
already allocated
file note, or file
note Irene Nicolaou

Complaints- update
emails

File note Irene
Nicolaou
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General Intake Functions

Type

Action

Tips

IC review applications

Move to Tom’s F/U folder

‘Activity notifications’ from
online portals

Download documents, save
them to the respective file and
file note the relevant case
officer or director if it's not yet
allocated

Passwords can be found in the
‘for Information’ folder. If the
documents contain ‘exempt
material’ this must also be file
noted.

Journey Manager
Notifications

Move to ‘for Information’

Catherine & Peter also
received copies and therefore
rarely requires action

Third party enquiries

Move to Tom’s F/U folder

If it related to DSS or Industry |
typically ask Tom to prioritise
as they call TS if a response is
not received quickly

Media updates from ‘Media
OAIC’

Move to for information folder

Flag with the team if it might
be relevant to new IC reviews
e.g. journalist has tweeted
about FOI decision

Misdirected enquiry

Register enquiry & respond

If these are curly, | usually flag
as pending and discuss with TS

Privacy related enquiries

Forward to Jake Barry

enquiries@oaic.gov.au if no
longer operational

Post-triage If applicant is in post-triage
gueue and requests update,
file note to PN to issue 547
notice

E-R queue 54Z responses should be saved

on file, Assessor note updated
to ‘Review 547’

Exempt Material

Save the material on file,
change the properties of the
email to show it is exempt
material and create a file note
for ‘Exempt Material’
indicating the date it was

Enter
e.g. ‘Refer Docs tab 3/2’ CC

saved on file
Deemed
Type Action Tips
Ack of Pls Save on file- no further action

Update re Pls

Saved on file and update the
Assessor note to say ‘corro’

Decision has been made

Save on file and update the
Assessor Note to ‘[@ @]
Proceed’

This prompts officers handling
deemed to issue the proceed
email

Withdrawal

Save on file an update the
Assessor Note as ‘withdrawal’

If you receive a withdrawal
email on the last day of the
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month, please also flag with TS
on teams

Significant and systematic

Type

Action

Tips

Enquiries from
Agencies/Respondents

File note to Carly Warren

These are typically questions
about the FOI guidelines and
Statistics. If unsure, check with
PN

Update requests where no
action has been taken

File note Suseela Durvasula

Check the documents tab

Emails where there has been
action from | &ER

Update the Assessor note
section to ‘Corro’

EOT requests

Enter ‘EOT’ on the assessor

If you can see if it’s an urgent
request or relates to Directions
under 55E or significant
matters, please also file not
Sandra

Reviews Queue

Type

Action

Tips

Reviews Queue - Follow up
email

Save the email on file, allocate
file note to Justin Lodge and
move the email to the ‘IC
review queues inbox’

This is only for applications
where the has been a case
update request and it is not
yet allocated to a case officer

Reviews Queues- Responses
from Agencies/Applicants

Save the email on file, update
the Assessor note to ‘Corro’.

Complaints & Investigations

Type

Action

Tips

New complaints

Please flag them in the inbox
for discussion

New Vex Applications

Forward to SW

EOT correspondence — 15AA
related

Action or discuss with Tom
Hanee

EOT correspondence - all
others

Save on file and if there is an
officer already allocated file
note, or file note Shelley
Napper

Complaints- update emails

File note Irene Nicolaou

Legal related correspondence

| Type

| Action

Tips
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New FOI requests

Please send these to
legal@oaic.gov.au with a copy
to SW

These should be done asap so
they can ack’ed within the 14-
day timeframe

Search & retrieval requests
from Legal

Forward to SW for action

Should also be done asap as
we are typically only given a
few days to revert

Consultation emails from
other agencies

Please send these to
legal@oaic.gov.au with a copy
to SW

Again should be done asap
given the limited timeframes
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Australian Government

“ Office of the Australian Information Commissioner

May 2020

New IC review: Triage Process work sheet

Introduction

This checklist provides general guidance to review officers in the Intake and Early Resolution
Team for the registration and triage process of IC review applications.

Checklist to assist with Registration of IC review applications

[] Conduct a search on resolve, click ‘Find Client’ to search for the correct applicant
(exercising caution with companies/directors etc. - cross reference with decision and
review form)

[1 Enter last name of FOI applicant

L1 If there are no hits, check ‘New Client’ and enter in all possible fields (in particular
contacts)

i For Address, check validate and select from existing postcode, or ‘Not
registered’ if there are no options
ii. Check save and check ‘New Case’

L] If there is a hit, open the client page for the correct person and click ‘New Case’ on top
right-hand corner

[ Select ‘IC Review’ or appropriate type and click ok
[] Everything in orange must be completed
[J Enter Review Type - be careful! This cannot be changed post selecting

i Most common options: Access refusal (includes charges and amendment),
access grant (when someone opposes to the release of documents)

[ Method: To be determined
[J Enter respondent/agency’s details. Never create an agency - select from options existing

i. Thereis no need to select an individual for agency - select from options
existing

ii. Ifapartyisrepresented the review adviser should add an additional party in
‘Parties’ tab

[1 Received date: This is the date the application was received by the OAIC. The review
adviser should include the method of receipt.

1
oaic.gov.au



Hannah Kreiselmaier
HI Sandra, could we include instructions for selecting “FOI Contact Officer” as the Agency contact, this assists greatly when creating the s 54Z notices on resolve as the letter will not populate without a contact having been selected.


[J Complete a google search of the FOI applicant to determine if the applicant has any
media links. If so flag with supervisor to determine if sensitivity needs to be changed.

[] Save the entries - This should create a case number.
[ The review adviser will notice two new actions popping up:

i Record case details and attach documents
ii. Send acknowledgment letter

[ Clear categories on email with application etc. and drag onto the file on Resolve.

i. On outlook, put the category back on the email and move to ‘Read case’
folder
ii. Check off ‘Record case details’ button

Applications received via smart form

Does the IC review request include a full copy of the decision?

Section 54N(1)(b) of the FOI Act provides that in order to make a valid application for IC
review a person must include a copy of the notice given under s 26 of the IC reviewable
decision for which an IC review is sought.

Check that:
[ the decision has been provided
L] the decision is complete and that there are no missing pages or attachments

[ the applicant has not sought IC review of more than one decision. If this is the
case, register separate decisions

If the decision is complete, fill in the ‘Agency Decision’ tab on resolve, include decision maker
‘add issue’ and allocate to FOI IC reviews Assessment.

IC review request does not include a copy of the decision, conduct inquiries
with the applicant

[ In the first instance by phone. If the applicant has not provided a phone number,

[] By email - See attachment A for Template email correspondence to the applicant
requesting the applicant to provide the decision within one week

[ Create a resolve action reminder due in 7 days

[ If a decision is not provided in 7 days, draft a s 54N decision -see attachment B
for Template s 54N decision and refer the draft decision to your Director for
clearance

L] If the decision is cleared, notify the applicant and close the IC review.

If the decision is provided,

Conduct the Triage process on resolve

(1 Enter in summary

2
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Hannah Kreiselmaier
Should we include instructions for categorising the documents (such as key document for decision, general for internal correspondence etc). 

Sandra Wavamunno
Steph, please complete this part including steps that are not referred to above

Sandra Wavamunno
Steph, please include attachment B as a sample letter of correspondence to the applicant advising that the IC review is closed under s 4N 

Hannah Kreiselmaier
Should we include that in rare circumstances we might consider conducting informal PI’s with the Agency in order to obtain the decision, however this should be discussed with a supervisor on a case by case basis.

Sandra Wavamunno
Rocelle, are you happy with this approach? 


[ Paste template. See sample Attachment C for assessor notes entered on resolve
and allocate to FOI IC Reviews Assessments.

IC review contains subject matter that is time critical or sensitive in nature
such as review of an access grant decision

[1 If yes, immediately contact the Department for the details of the FOI applicant
notifying the Department that a third party who was consulted has sought review.
Invite the Department not to release the documents pending the outcome of the
access grant IC review application.

L1 If no, allocate to FOI IC reviews Assessments

IC review applicant is also seeking to lodge a complaint about the way an
agency has handled their FOI request

[J Check whether the applicant has sought review using the IC complaint smart form or
indicated that they wish to lodge a complaint

O Check the outcome that the applicant is seeking

1 Consider whether to contact the applicant to discuss whether to proceed with a
complaint or an IC review application. In particular;

e the outcome that the applicant is seeking

e thetime framesinvolved

e askthe applicant to clarify the outcome they are seeking in writing

o ifthe applicantis seeking to proceed with a complaint refer the applicant’s
correspondence to your Assistant Director for discussion at the weekly
complaints meeting

Attachment A - Template for requesting decision

Our reference: MRXX/XXXXX
Agency reference: XXXXX

Mrs / Mr [Firstname] [ Lastname]
By email:

Dear Ms/Mr [Lastname]
Thank you for your application for review.

Section 54N of the Freedom of the Information Act 1982 (the FOI Act) says that in order
to make a valid application for IC review a person must send us a copy of the decision
they want reviewed with their application.

If you wish to proceed with this IC review, please provide a copy of the FOI decision you
wish to have reviewed by @1week. If no decision letter is provided, the matter will be
closed as invalid.

If you would like to discuss this matter you may contact me on [enter phone number] or
via email FOIDR@oaic.gov.au. Please quote the reference number MR@@@.

Yours sincerely

3
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Sandra Wavamunno
To insert TRIM Link to complaints process atD2019/002579 and refer to correspondence to A seeking clarification of complaint or merits review. 


Attachment B - Template for s54N decision

Our reference: (ref number)
Agency reference: (ref number)

(applicant)
Sent by email: (email)

Dear (name)
Your IC review application about the (agency)

| write to you regarding your application for IC review about the (agency) (the
Department) decision made (date).

On (date), | wrote to you and asked you to provide a copy of the decision you
wanted the Information Commissioner to review. | asked you to provide the
requested information by (date).

On (date), | wrote to you again advised that s 54N of the Freedom of the
Information Act 1982 says that in order to make a valid application for IC review
a person must send us a copy of the decision they want reviewed with their
application. | advised that if you do not provide the requested information by
(date), your matter would be closed as invalid.

You have not responded to my email. | confirm that this matter has been closed
under s 54N of the FOI Act.

Kind regards

Attachment C - Template for assessor notes entered
on resolve main page

Summary
Request:

Decision under review: [original/internal] decision dated @ - [Practical refusal/Exemptions ss
@/Searches]

Number of documents at issue: @
Scope of review: Applicant seeks review of [Practical refusal/Exemptions ss @/Searches]

4

a. Assessor Note
i. Summary:
b. Tick ‘Conduct Triage’ box and select appropriate outcome
(seek further info)
i. E.g.see MR19/00050
ii. Conduct Pls under s 54V with agency (use template)
and drag email to file

oaic.gov.au



Sandra Wavamunno
Please confirm that this is the one you use


iii. Tick ‘Conduct Triage’ in Actions and for status, select
‘Seek Further Information’ and due date and
allocation

iv. Manually change ‘Case Officer’ to ‘Allocation - FOI IC
reviews

v. Enterin Assessor Note: any issues that you think you
need to highlight for the Assessor’s attention e.g if
the applicant has indicated that they have pending
court proceedings

vi. Send out full acknowledgement letter - see
attachment D for template for acknowledgment
letter

vii. Update Assessor Note

Attachment D - Template for acknowledgement letter
to applicant

5

Our reference: [Insert reference number]
Agency reference: [Insert reference number]

[First Name Last Name]

[Company Name]

[Address Line 1]

[Address Line 2]

Your IC review application about an FOI decision by the [Agency] (Reference No)

Dear (applicant)

Thank you for your correspondence seeking to lodge an IC review application with the
Office of the Australian Information Commissioner (the OAIC) about the [name of

agency] (agency).

Please note:

e The OAIC has initiated preliminary inquiries with the (agency), we will contact
you once the (agency) responds to advise the next steps. (remove if not
deemed).

e Ifyou have submitted a request to the (agency) for internal review of its
decision and it has not yet provided you with an internal review decision,
please advise by return email. (remove if not relevant)

o You will be advised about the next steps in the IC review process once your
application has been assessed by a senior member of the FOI team. Depending
on the issues you have raised, this may take up to 4 - 8 weeks (delete if
deemed/or seeking further info from A)

oaic.gov.au
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e Ifyour circumstances change, or your request has been resolved directly with
the (agency), please advise us by email as soon as practicable.

e Information about the way we handle your personal information is available in
our privacy policy.

Should you wish to follow up on this matter, please contact the OAIC by email at
foidr@oaic.gov.au and quote the reference number at the top of this email.

Yours sincerely

Attachment D - Template for letter to applicant
seeking to clarify complaints process

Our reference: [Insert reference number]
Agency reference: [Insert reference number]

[First Name Last Name]

[Company Name]

[Address Line 1]

[Address Line 2]

Your IC review application about an FOI decision by the [Agency] (Reference No)

Dear (applicant)

Thank you for your complaint about the [name of agency] (agency) in relation to your
FOI request.

(delete)

I note you have also made a complaint about the way the Department has handled
your FOI request. Your concerns about the process will be considered during the IC
review.

(Delete)

The FOI Guidelines at [11.4] state:

The Commissioner’s view is that making a complaint is not an appropriate
mechanism where IC review is available, unless there is a special reason to
undertake an investigation and the matter can be dealt with more
appropriately and effectively in that manner. IC review will ordinarily be
the more appropriate avenue for a person to seek review of the merits of
an FOI decision, particularly an access refusal or access grant decision.

You have sought [outcome]. | note that the Information Commissioner can only make
non-binding recommendations as a result of a complaint.

6
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Consequently, at this stage it would appear that an IC review is the more appropriate
and effective mechanism, rather than an FOI complaint, to address the issues you have
raised.

However, if wish to pursue a complaint about the Department as well as an IC review,
can you please advise by return email.

Please note:

e The OAIC has initiated preliminary inquiries with the (agency), we will contact
you once the (agency) responds to advise the next steps. (remove if not
deemed).

e Ifyou have submitted a request to the (agency) for internal review of its
decision and it has not yet provided you with an internal review decision,
please advise by return email. (remove if not relevant)

e You will be advised about the next steps in the IC review process once your
application has been assessed by a senior member of the FOI team. Depending
on the issues you have raised, this may take up to 4 - 8 weeks (delete if
deemed/or seeking further info from A)

e Ifyour circumstances change, or your request has been resolved directly with
the (agency), please advise us by email as soon as practicable.

e Information about the way we handle your personal information is available in
our privacy policy.

Should you wish to follow up on this matter, please contact the OAIC by email at
foidr@oaic.gov.au and quote the reference number at the top of this email.

Yours sincerely

Was the IC review application made within 60 days (in
the case of access grant decisions 30 days) after the
day notice of the IC reviewable decision was given
under s 26?

If the application for IC review was not made within 60 days in the case of an access refusal
IC review application and 30 days in the case of an access grant decision, follow the process
under conducting an IC review: Applications for extension of time to apply for IC review - s 54T
worksheet at TRIM LINK: D2019/003336

7
oaic.gov.au
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From: OAIC - FOI DR <foidr@oaic.gov.au>

Sent: Friday, June 17, 2022 3:41 PM

To: NOUVELLE,Amalin

Cc: WAVAMUNNO,Sandra <Sandra.Wavamunno@oaic.gov.au>
Subject: Post Triage queue- 54Z process

Hi Amelin

Following our discussion about the Post Triage queue & how we issue 54Z notices, | have outlined
the steps involved below for your reference, and included the email templates we use for
applicants and respondents at the bottom.

Resolve steps

1. Prepare 54Z notice

e Select 54Z template in Open Actions window under: New Procedure-> FOI Letter
Templates-> Early Resolution Letters-> MR045B 54Z Short notice of IC review to R.

e Complete 54Z template:
1. Ensure the respondent’s email address is correct
2. Select the relevant paragraph under Scope of IC review™*
3. Insertdue date [in 3 weeks]
4. Save 54Z notice to PDF.

*To check scope of review, refer to the assessor notes field and comments in summary window.
You can also check the IC review application if required.

2.Send 54Z notice to respondent
e Attach PDF 547 notice, as well as the IC review application and the decision under review
into an email [check you have all 3 attachments]
e Use cover email for respondents as outlined below, and send
e Place copy of sent email onto Resolve and label it ‘54Z to R’

3. Send opening notice to applicant
e Send opening notice to applicant, as outlined in template below
o Place copy of sent email onto Resolve and label it ‘Opening letter to A’

4. Complete Resolve actions
e Re-assign the case officer in Resolve to the FOI- IC Reviews- ER queue
e Update the Resolve assessor notes field with due date, with ‘[date] 54Z due’, e.g. [08/07]
547 due.
e Hit‘Save’ attop.

Email templates to applicants and respondents

54Z cover email for respondents

Our reference: XXXXX
Agency reference: XXXXX



FOI Contact Officer
[Agency full name]
By email: XXXXX

Notice of IC review and request for documents

Dear FOI Contact Officer

Please find attached the notice of IC review and request for documents.

Please note, the Information Commissioner will share the submissions you provide during
IC review with the applicant unless there are compelling reasons not to. However, we do
not provide the applicant with copies of the documents at issue. Should you wish to

provide submissions in confidence, please refer to the |IC Review Procedure Direction
which sets out the process for making such a request.

[Officer full name]

Opening notice to applicants

Our reference: MRXX/XXXXX
Agency reference: XXXXX

Mrs / Mr [Firstname] [ Lastname]
By email:

Dear Ms/Mr [Lastname]

Thank you for your application for review. We have today informed [Agency] that the
Information Commissioner will undertake an IC review and requested information to assist
with progressing the review.

We will provide you with an update when we have heard from the [Agency].

[Officer full name & signature block]

Many thanks for your assistance Amelin! As always please let me know if you have any questions at

all.

Kind regards

Tania


https://www.oaic.gov.au/freedom-of-information/reviews/direction-as-to-certain-procedures-to-be-followed-in-ic-reviews/

From: STRATHEARN, Tania <Tania.Strathearn@oaic.gov.au>

Sent: Friday, June 24, 2022 9:23 AM

To: BOYD,Alistair <Alistair.Boyd@oaic.gov.au>; CLARKE,Jasmin <Jasmin.Clarke@oaic.gov.au>;
NOUVELLE,Amalin <Amalin.Nouvelle@oaic.gov.au>; HANAEE,Thomas
<Thomas.Hanaee@oaic.gov.au>

Cc: WAVAMUNNO,Sandra <Sandra.Wavamunno@oaic.gov.au>

Subject: New Proceed email for applicants

Hi team, please use the revised email template below when issuing a proceed to an applicant
following a 55G revised decision.

[This is to make it more consistent with the opening notice we send applicants in deemed matters
once we issue the 54Z/55T, and to ensure it addresses what is required of applicants who wish to
proceed, as outlined in the IC review procedure direction]. Thank you! Tania

Our reference: **
Agency reference: **

Mr/Ms Applicant

By email: **
Your IC review application about the agency
Dear Mr/Ms A

| refer to your application for IC review of a decision the agency (the agency) was deemed to have
refused.

On date, the agency notified the Office of the Australian Information Commissioner (the OAIC) it
had made a revised decision to give you full access to the document you requested/give you
access to further documents.

Can you please notify us by @2weeks, if you now wish to:

e Withdraw the IC review application, or
e Proceed with the IC review application, and make a submission about the grounds on
which you wish to proceed that address each of the following:

1. identify the aspect(s) of the agency or Minister’s decision about which the review is
sought

2. state why you disagrees with the agency or Minister’s decision

3. identify which documents you consider have been wrongly refused or which
exemptions have been incorrectly applied


https://www.oaic.gov.au/freedom-of-information/reviews/direction-as-to-certain-procedures-to-be-followed-by-applicants-in-information-commissioner-reviews

4. [onlyinclude if relevant- otherwise delete] if the request has been refused on the
grounds that it would substantially or unreasonably divert an agency’s resources or
interfere with the performance of a minister’s functions (ss 24 and 24AA) - specify the
reasons why you believe the FOI request would not have this impact.

| note that s 54W(a)(ii) of the FOI Act provides that the Information Commissioner may decide not
to undertake an IC review where an applicant fails to cooperate in progressing an IC review
application without reasonable excuse. Should we not receive a response from you to this email
by @2weeks, your IC review application may be finalised by a delegate of the Information
Commissioner under s 54W(a)(ii).

If you have any questions regarding this email please contact us via email at foidr@oaic.gov.au.
Please quote the OAIC reference number at the top of this email in all correspondence.

Yours sincerely


mailto:xxxxx@xxxx.xxx.xx

From: STRATHEARN, Tania <Tania.Strathearn@oaic.gov.au>

Sent: Wednesday, September 7, 2022 10:41 AM

To: ZHOU,Jennifer <Jennifer.Zhou@oaic.gov.au>; GOEL,Dipali <Dipali.Goel@oaic.gov.au>;
HARRIS,Noah <Noah.Harris@oaic.gov.au>; KARIM,Samra <Samra.Karim@oaic.gov.au>
Cc: WAVAMUNNO,Sandra <Sandra.Wavamunno@oaic.gov.au>; ENGLISH,Carl
<Carl.English@oaic.gov.au>

Subject: FOIDR mailbox training [SEC=OFFICIAL]

Hi team

Further to our first training session in the FOIDR mailbox last week, | have provided a summary of
what we looked over below:

o Actioning 54Z responses [copy to file, update assessor notes field to advise
‘Review 54Z response’, and move matter from Early Res queue to ‘ER Assessments’
queue]

o Actioning 54Z/55T responses [copy to file- ensuring any 55G decision is copied to
file separately and categorised as a ‘55G decision’ in doc properties, and update
assessor notes field to advise ‘54Z/55T response in’]

o Case update requests [copy to file, create ‘case update request’ action and assign
to person managing relevant queue:

= Deemed queue: Alistair Boyd

* Triage queue: Jasmin Clark

= Assessments queue: Sandra Wavamunnno
= Early Res/ ER queues: Louise McDermott

or to the case officer assigned to the matter, or to relevant Director if with the
IC Reviews or S&S teams (Justin Lodge- IC Reviews, and Raewyn Harlock-
Significant and Systemic- until Suseela Durvasula returns in 2 weeks)

The case update action should just say in comments that an update request
has been received from the A [applicant] or R [respondent] requiring a
response].

o Extension of time requests from parties seeking further time to respond to a 54Z,
54Z/55T or with submissions [you can provide first time extensions of up to 2
weeks, otherwise file note Carl for approval of longer or supplementary EOT
requests]

o ICreview applications [feel free to use your individual follow up folders in the
FOIDR mailbox to assign yourselves matters to register out of the mailbox
[provided you will have capacity to deal with it quickly (no more than a few days),
and Tom will also allocate registrations to you this way].

Once you become more familiar with the mailbox we’ll show you how to deal with other different
kinds of correspondence in the mailbox.

Samra, please keep Carl posted on your service request with DESE- once this is sorted so we can
show you how to issue 54Zs and 54Z/55T notices!



| have moved to the Compliance & Investigations (C&I) team today so please don’t hesitate to sing
out to Carl or one of the team if you have any questions or need any assistance with anything,
lovely working with you all for that short time!

Kind regards

on

Tania &



From: WAVAMUNNO,Sandra <Sandra.Wavamunno@oaic.gov.au>

Sent: Thursday, November 17, 2022 4:33 PM

To: STRATHEARN,Tania <Tania.Strathearn@oaic.gov.au>; ENGLISH,Carl <Carl.English@oaic.gov.au>
Cc: AGO,Rocelle <Rocelle.Ago@oaic.gov.au>

Subject: Assessment/Categorisation - Handover notes [SEC=OFFICIAL]

Dear Tania and Carl
Congratulations! | am sure you will both do an amazing job! The team is in safe hands!!!!

Here are a few handover notes specific to the Assessment and categorisation function to assist you
both.

ASSESSMENT AND CATEGORIATION TOOLS

To assist with assessment activities, please refer to the worksheets at
a) TRIM Links: D2019/002542 — conducting IC reviews - assessments and
b) TRIM Links D2020/000377 - Conducting IC reviews — case categorisation

The worksheets will assist with assessing and categorising matters.

Frequency of assessment/categorisation activities

Ideally the senior officer undertaking assessment activities should work closely with the registry
officer to
i) Assess significant matters for referral to the AC as they come in
i) Complete assessments of new weekly IC reviews on a weekly basis. [The plan was to
always complete assessment of the matters received in the week as a Friday afternoon
activity]

NB: since the change to the short version IC review notice under s54Z referring to paragraph 10.100
of the guidelines, | have been using the assessor notes set out below PART C to reflect that change.

CATEGORISATION

Each IC review matter that we receive must go through the categorisation process.

Category 5 for the S&S queue;- all category 5 assessments munt be reviewed by the Assistant
commissioner — [AC review] [Cat 5.2] [S&S] in the assessor note.

The Assistant Commissioner will move the matter to the Post Triage queue after completing the
review of the assessment.

Refer to D2019/001898 for Conducting IC reviews: Identification of systemic and significant issues
worksheet and Conducting IC reviews of access grant decisions in S&S queue D2020/005871

e Matters where the applicant is a significant member of the publici.e. Journalist, MP,
Senator or where the issues in the FOI request relate to a matter of significant public


el://D2019%2f002542/?db=OP&edit
el://D2020%2f000377/?db=OP&edit
el://D2019%2f001898/?db=OP&edit
el://D2020%2f005871/?db=OP&edit

interest, or amendment/annotation of records, access grant matters, assign a category
of 5 for the S&S team.

Where the refusal is limited to one exemption or issues relate to ss 4, 5, 6A, 7, 12, 20,
24A, 24AA, 29, assign an incremental category i.e. 5.2 up to 5.4 depending on the
complexity.

Matters where the access refusal is on the basis of searches/charges or practical refusal,
assign a category of 1 for the the S&S queue 5.1 [Cat 5.1] [S&S]

Matters where the access refusal is based on one exemption with less than 50 pages
worth of documents to review assign category 5.2 [Cat 5. 2] [S&S]

Matters where the access refusal is based on mutliple exemptions with less than 50
pages worth of documents to review, assign category 5.3 [Cat5. 3] [S&S]

Matters where the access refusal is based on multiple exemptions with more than 50
pages worth of documents to review, assign category 5.4 [Cat5. 4] [S&S]

For details please read the IC reviews categorisation worksheet.

Categories 1 through to 4 for the IC reviews queue

Matters where the access refusal is on the basis of searches/charges or practical refusal,
assign a category of 1 for the the Reviews queue [Cat 1] [Reviews]

Matters where the access refusal is based on one exemption with less than 50 pages
worth of documents to review assign category 2 [Cat 2] [Reviews]

Matters where the access refusal is based on mutliple exemptions with less than 50
pages worth of documents to review, assign category 3 [Cat 3] [Reviews]

Matters where the access refusal is based on multiple exemptions with more than 50
pages worth of documents to review, assign category 4 [Cat 4] [Reviews]

For details please read the IC reviews categorisation worksheet.

ASSESSMENTS

PART A

Assessments queue/responsible officer

| understand the EL1 in the I&ER will be responsible for the assessments queue.

There are approximately 255 matters in the assessments queue at the moment and | am working to
assess all matters up to the end of June.

PART B

Assessment actions

a)

b)

Complete Assessor notes with relevant details e.g. [Cat 4] [Reviews] ss 45, 47, 47C, 47E. See
below for details on categorisation

Complete assessment notes under the summary screen (Press F2 for full screen) example of
assessment summary screen



[Category]:[Cat 4] [Reviews] ss 45, 47, 47C, 47E
Allocated queue: Reviews
Assessment:

TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information
to be provided by the Respondent specific to access refusal
exemptions ss 37, 38,42,45,46,47,47A,47B,47C,47D, 47E, 47F

e Theoriginal FOIl request and any correspondence with the FOI
applicant that modifies the scope of the FOI request

e Copies of correspondence including file notes of relevant
telephone conversations between the agency or minister and
anyone consulted

e Amarked up and unredacted copy of the documents at issue
where material claimed to be exempt is highlighted with reference
made to the exemptions applied

e Anysubmissions in support of the agency or minister’s decision,
including the application of s 11B of the FOI Act in relation to
conditional exemption claims where applicable

e Ifany third parties are notified of the IC review, a copy of the
written notifications under s 54P

SW: 17/11/22

c) Copy the details in the summary screen

d) Check the open actions — All assessment info available?

e) Under the status bar, check Ready for assessment

f) Under the open actions, check the Decide path action

g) Paste the copied details at [C] above in the comments box

h) Under status, check the Conduct Review — 547 notice [This action will move the matter out
of the Assessment queue to the Post Triage queue for the team to issue the s54Z notice]

PART C
ASSESSMENT NOTES
Access refusal exemptions (part IV Divisions 2 and 3, except ss 33, 34, 45A)
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal exemptions ss 37, 38,42,45,46,47,47A,47B,47C,47D,
47E, 47F
e The original FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request
e Copies of correspondence including file notes of relevant telephone conversations between
the agency or minister and anyone consulted
e Amarked up and unredacted copy of the documents at issue where material claimed to be
exempt is highlighted with reference made to the exemptions applied
e Anysubmissions in support of the agency or minister’s decision, including the application of
s 11B of the FOI Act in relation to conditional exemption claims where applicable




e Ifany third parties are notified of the IC review, a copy of the written notifications under s 54P
Access refusal exemptions (Part IV Division 2, ss 33, 34 and 45A)
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal exemptions
ss 33, 34, 45A and request the agency for:
e The original FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request
e Copies of correspondence including file notes of relevant telephone conversations between
the agency or minister and anyone consulted
e Evidence, on affidavit or otherwise, including by way of submissions, that documents are
exempt under ss 33, 34, or 45A
e Ifany third parties are notified of the IC review, a copy of the written notifications under s 54P
Access refusal — request does not fall within FOI Act: Part | and ss 4, 5, 6A, 7, 12, 20 and schedules
to the FOI Act
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal exemptions
ss4,5,6,6A,7,12,20 and request the agency for:
e The original FOI request and any correspondence with the FOIl applicant that modifies the
scope of the FOI request
e Information about the nature of the document in question
e The agency or minister’s response to the applicant
e Anysubmissions in support of the agency or minister’s decision
Access grant (Part IV Division 2 and 3 ss 47, 47F and 47G) refer to Conducting IC reviews of access
grant decisions in S&S queue D2020/005871
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access grant where the agency decides to give an FOI applicant access
to documents after third party contentions under ss 47, 47F and 47G request the agency for:
e Theoriginal FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request
e Copies of correspondence with the third party
e The documents in dispute
e The reasons for the decision to release the documents despite the third party’s objections
e Anysubmissions in support of the agency or minister’s decision
Access refusal - charges (Part 111, s29) [Refer these matters to the Director Reviews to liaise with
the Assistant Director progressing the charges matters following the FOIC’s decision in ABX
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal Charges s 29
e Theoriginal FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request
e Acopy of the charges notice sent to the FOI applicant
e Acopy of the preliminary estimates notice sent to the FOI applicant and the applicant’s
response
e Any further explanation the agency or minister wishes to provide as to why the charge
was imposed or how it was calculated, including any documentary evidence which
supports the agency or minister’s calculation of charges



el://D2020%2f005871/?db=OP&edit
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AICmr/2022/57.html

e Anysubmissions in support of the agency or minister’s decision to impose a charge or in
the alternative, a revised decision under s 55G of the FOI Act waiving the charge in full
please refer to ABX and Department of Veterans’ Affairs (Freedom of Information} [2022]
AlCmr 57 (29 July 2022)

Access refusal — Refusal to amend or annotate a record of personal information — some of these

matte

rs may need to be declined and referred to:

a)

b)

The s54W(b) queue where the matters involve consideration of evidence e.g where D.O.B
records from other jurisdictions need to be considered, medical evidence such as dental
records to determine the age of an individual, records from jurisdictions other than Australia
that need assessment, Immigration records etc. Please seek the views of the AC before
moving such matters to the decline queue.

The s54W(a)(i) - Decline queue in circumstances where they appear to be lacking in
substance

The s54V preliminary inquiry with the agency where it is apparent on the face of the record
that the amendment/annotation is clearly wrong e.g where the agency has not spelt the
amended name correctly etc

TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal to amend or annotate a record of personal information
and request the agency for:
e Acopy of the documents that were given to the FOI applicant
e The reasons why the agency or minister considers that no amendment should be made
under s 50, or the reasons why the requested annotation of records was not made under s
51
e Anysubmissions in support of the agency or minister’s decision

Access refusal — Failure to provide all documents/adequacy of searches (Part I, s 24A)

TO A: Confirm the scope of the review

TO R: Refer to //10.100 of the guidelines and request information to be provided by the

Respondent specific to access on the basis of searches - documents cannot be found or do not

exist and request the agency for:

e The FOI request, and any correspondence that modifies its scope

e A copy of any document that records searches conducted, including if applicable:

e Notes kept by individuals conducting searches

e Correspondence between the FOI decision maker and individuals who conducted searches

e Any other records of searches or recorded consideration of where to search

e Any other relevant information that the agency or minister wishes to provide in support of its
decision

e Evidence of searches

Access refusal — Practical refusal (Part 11, 24A)

To A: Confirm the scope of the review

To R: Refer R to //10.100 and request information specific to Access refusal - practical refusal

(Part Ill, 24A and request), including submissions in support of the Department's decision;

Information request is for:

e Theoriginal FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request

e Copies of any correspondence including file notes of telephone conversations relating to
the agency of minister’s request consultation process, including a copy of; the letter sent to
the applicant, and the applicant’s response (if any).


http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AICmr/2022/57.html
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e Records that demonstrate the number of documents and/or pages encompassed by the
request, including but not limited to notes of any searches conducted, and consultations
with relevant staff members

e Anestimation of the number of hours processing time involved, and a breakdown of this
time to demonstrate what this is based on

e Evidence of document sampling, if undertaken

e The names and contact details of anyone who was consulted by agency or minister,
formally under ss 15(7), 26A 27A, or informally (including consultations with other
government agencies)

e Anysubmissions in support of the agency or minister’s decision

PART D
ASSESSMENT OF DEEMED MATTERS [where the agency has provided documents under s 542/55T
but applicant wishes to proceed on searches]
Access refusal — following a s54Z/55T of a deemed refusal or deemed affirmation of original
decision and the matter is referred back to assessments for categorising and assessment.

This requires a different assessment depending on the circumstances of each case. The
alternatives are considered below:

a) Where the applicant wishes to proceed and the respondent has not provided the
documents required under s55T proceed as set out below

To A: Confirm the scope of the review and request the applicant to:

e identify the aspect(s) of the agency or Minister’s decision about which the review is
sought

e state why you disagree with the agency or Minister’s decision

e identify which documents you consider have been wrongly refused, or which exemptions
have been incorrectly applied

e ifthe request has been refused on the grounds that it would substantially or
unreasonably divert an agency’s resources or interfere with the performance of a
minister’s functions (ss 24 and 24AA) - specify the reasons why they believe the FOI
request would not have this impact.

To R: refer to the s54Z/55T notice issued following the agency’s confirmation that the
decision is deemed. Advise the agency that the applicant wishes to proceed. If the applicant
wishes to proceed on the basis that the agency has not undertaken sufficient searches to
identify all documents in the scope of the request, request the agency to refer to //10.100 of
the Guidelines and information requested where the access refusal is based on s24A
searches. If exemptions have been applied request material relevant to the exemption.
Action: Move the IC review to the IC reviews Early resolution queue

PARTE
Access refusal — following a s542/55T of a deemed refusal or deemed affirmation of original
decision and the Department has produced all documents required under the notice with access
refused under exemptions
Circumstance:
The applicant wishes to proceed. Request the applicant to:

a) identify the aspect(s) of the agency or Minister’s decision about which the review is sought




b) state why you disagree with the agency or Minister’s decision
c¢) identify which documents you consider have been wrongly refused, or which exemptions
have been incorrectly applied
d) ifthe request has been refused on the grounds that it would substantially or unreasonably
divert an agency’s resources or interfere with the performance of a minister’s functions (ss 24
and 24AA) - specify the reasons why they believe the FOI request would not have this impact.
The respondent has provided all documents relevant to the revised decision

Action:
a) Advise the Respondent that the applicant wishes to proceed with the review and invite
further comments from the respondent addressing comments from the applicant
b) Move the matter to the IC reviews — Early Resolution — Assessments queue for the Assistant
Director to assess submissions and determine whether further submissions are required
from the parties before moving to the appropriate IC reviews queue.

Kind regards

Sandra

Sandra Wavamunno | Director

Freedom of information

Office of the Australian Information
Commissioner

GPO Box 5218 Sydney NSW 2001 | oaic.gov.au

+612 99424154 | RIS

sandra.wavamunno@oaic.gov.au

+ Subscribe to Information Matters
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Conducting IC review: Assessments

This worksheet provides guidance to assist with assessing IC review applications. This
worksheet should be read in conjunction with the FOI Guidelines and other guidance
material, including the IC review case categories (D2020/000377) and Identification of
Systemic and Significant Issues worksheets: D2019/001898.

Preliminary assessments

Once an IC review application has been registered and assessed for validity, it proceeds to
preliminary assessment (‘FOl - Assessment’ queue).

Preliminary assessment involves a review of:

— the FOI request

— the decision under review

— the applicant’s reasons for review

— any responses to preliminary requests for information, including submissions
— assigning a case category.

The preliminary assessment will need to be included within the Summary field and the
‘Decide Path’ Action and summarised in the ‘Assessor’s note field’.

The preliminary assessment will typically address the following issues and/or include the
following information:

— Assigning a case category
— Whether the application was out of time and a decision has been made to allow the
applicant to make an application
— Whether internal review request was lodged following IC review application
— Whether there has been a request for expedition and/or a hearing
— Whether the application relates to an ongoing complaint or recommendation case
— Whether it relates to an existing vexatious applicant declaration or to an ongoing
vexatious applicant declaration request
— Whether further information is required
— Whether agreement should be explored under s 55F
— Whether the application should be declined under s 54W(a)
— Whether the application should be declined under s 54W(b) in line with part [10.88]
of the FOI Guidelines, in particular:
o Where the application is linked to ongoing proceedings in the AAT or Federal
Court and should be declined under s 54W(b)
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o the FOIl request or material at issue relate to specific functions exercised by
the Information Commissioner under the Privacy Act
o Where the application is associated with cohorts which have previously been
identified as desirable for the AAT to consider instead of the Commissioner
continuing with the IC review
o Where the application is assessed as a category [cat 4] and [cat 5.4] under the
IC review case categories worksheet at TRIM Link D2020/000377.
In an access refusal matter, whether the agency or minister has discharged onus of
establishing that its decision is justified or that the Commissioner should give a
decision adverse to the FOI applicant
In access grant matter, whether the IC review applicant has discharged onus of
establishing that a decision refusing the request is justified or that the
Commissioner should give a decision adverse to the FOI applicant
Whether to commence review as set out in paragraph [10.188] of the FOI Guidelines
and if so,
o what the letters to the parties should include:
= The letter to the applicant ordinarily confirms the scope of the review
and may also seek further information.
= The letter to the respondent ordinarily requests the processing
documentation, material at issue and submissions, and in some
circumstances, a preliminary view on the issues/exemptions raised
o relevant precedents for the Intake/Early Resolution team or the Review
Adviser to consider
Whether the matter raises significant or systemic issues
Whether the matter relates to an existing or previous application for IC review
The status of any related matter and a comment on how the IC review should be
progressed in light of the related matter
Whether guidance for review advisers can only be provided following receipt of
documents at issue and whether scope of review can be narrowed
The Assessor’s initials and date the assessment was undertaken.

Attachment A sets out particular guidance on specific issues under review.

Attachment B sets out sample summaries.

Attachment C sets out sample assessor notes for common issues.
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Attachment A: Issues and considerations

The table below sets out specificissues in IC review applications and the considerations
which should be undertaken in assessing how the case should be managed.

Issues Considerations
OAIC is the e Whether the application should be declined under s 54W(b)
Respondent

e Sample assessment:

It is the Information Commissioner’s view that it will usually not be in the interests of the
administration of the FOI Act to conduct an IC review of a decision, or an internal review decision,
made by the agency that the Information Commissioner heads: the OAIC.

Please proceed to draft an intent to decline to the applicant under s 54W(b) and send a copy of the
decline separately to the FOI decision maker at the OAIC copied to the Legal Services at
legal@oaic.gov.au. Please invite a response from the Legal Services team to the s 54W(b) proposal
within 2 weeks, noting that in the absence of a response we will assume it has no objections to the
proposal.

Applicant requests e Sample assessment:

expedition of IC review Applicant requests to have the application expedited. Contact Respondent to seek their comments,

application including whether the Respondent is able to make a revised decision under s 55G of the FOI Act and
request a response by [insert 2 weeks],

Applicant requests e Sample assessment:
matter to be finalised

Applicant seeks to have the matter finalised under s 54W(b). Contact Respondent to seek their
under s 54W(b)

comments and request a response by [insert 2 weeks].

3
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Attachment B

Case Summary field
**Current template
Summary

*deemed refusal [or affirmed] on XX*. FOI request [or internal review request] made
XX*

Request:

Decision under review: original decision dated @.

[Exemptions use]: @ document/s found within scope of request, released/exempt in full/part
under exemption/s @.

[Searches use]: No document/s found within scope of request. Access refused under s 24A
(insert relevant subsection if known).

[Practical refusal use]: @ document/s found within scope of request. (Insert @ hours to
process, decision making etc. any key points)

[Charges use]: $@ (insert calculation)

Number of documents at issue: @ (delete if not applicable)

Scope of review: Applicant seeks review of [Practical refusal/Exemptions ss @/Searches].
Applicant states (insert any key statements that allude to applicant’s scope of request. If not
known request in acknowledgement).

Notes for assessor:

4
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Attachment C

New Assessor notes:

All matters generally:

Post triage notes: Commence review & send opening letters:
Opening letter to A: Standard opening email.

Opening letter to R: Request information outlined in paragraph 10.100 of the Guidelines that
relate to this review- [include issue, e.g. exemptions under xxx / searches etc].

Practical refusal matters:

Post triage notes: Commence review & send opening letters:
Opening letter to A: Standard opening email.

Opening letter to R: Request information outlined in paragraph 10.100 of the Guidelines that
relate to this review: Access refusal - Practical refusal (Part Ill, 24A). Please also include the
following advice:

At any stage during an IC review, the Information Commissioner may resolve an
application in whole or in part by giving effect to an agreement between the parties (s
55F). Therefore in your response, please notify the OAIC whether you wish to propose a
revised scope for the applicant's consideration, for the purpose of attempting
resolution under s 55F agreement.

5
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|C review case categories

IC review case categories provide an indication of the complexity and range of issues to be
determined in an IC review application.

IC review case categories are used to allocate IC reviews efficiently and equitably across all
teams and assist in the implementation of strategies to address the backlog in IC reviews
awaiting allocation.

The table below sets out the case categories and identifies the range of issues to be
determined within each category.

In relation to matters assessed as a categories [cat 4] and [cat 5.4] (most complex and
voluminous), consideration may be given as to whether the application should be declined
under s 54W(b) in line with part [10.88] of the FOI Guidelines. This worksheet should be read
in conjunction with the conducting IC review assessments worksheet: D2019/002542

Related guidance

These documents contain further guidance about the issues to be determined in IC reviews:
Conducting an IC review: Identification of systemic and significant issues: D2019/001898.
Conducting IC reviews: Assessments: D2019/002542.

Category Description Issues
Category 0 Invalid applications Section 54N (Out of Jurisdiction)
[Cat 0] The IC review application does not meet the requirements of

s54N (copy of decision not provided) - after a reasonable
opportunity to provide one.

The IC review application does not meet the requirements of

s 54S and a s54T extension of time has been declined/or not been
made following an invitation to make one (IC review application
is out of time)

The IC review application is intended for a state jurisdiction.
Misdirected (Not FOI related)
Misdirected (FOI request not yet made)

No IC reviewable decision (e.g., in circumstances where an
agency has issued a Practical refusal consultation notice)

1
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Category
Category 0.5

[Cat0.5]
Category 1
[Cat 1]

Category 2
[Cat 2]

Category 3
[Cat 3]

Category 4
[Cat 4]

Category 5
[Cat 5]

2
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Description

Deemed access refusal

Less complex

May be resolved by way
of

ss 54W, 55F or 55K

Less complex

May be resolved by way
of

ss 54W, 55F or 55K

Complex

May be resolved by way
of ss 54W, 55F or 55K

Most complex and
voluminous

May be resolved by way
of ss 54W, 55F or 55K

IC reviews with systemic
and significant issues

More likely to be
resolved by way of s 55K
decision

Issues

Access refusal reason:

s15AC (decision not made on request

within time) - deemed refusal.

Access refusal reason:
Access refusal reason:

Access refusal reason:
only)

Access refusal reason
Access refusal reason:
Access refusal reason:

Access refusal reason:

Access refusal reason:
Access refusal reason:
Access refusal reason:

Access refusal reason:

charges
searches (sole issue)

material irrelevant to FOI request (s 22

: exception to FOI Act (s 7 only)

s4
s20

s21
practical refusal

searches and s 12
searchesand s 17

s25

Access refusal reason: single non-conditional exemption (may
include s 22) (33, 34, 37, 38, 42, 45, 46, 47)

Access refusal reason: searches and single non-conditional
exemption (may include s 22) (ss 33, 34, 37, 38, 42, 45, 46, 47)

Access refusal reason: single conditional exemption (may include
s22) (47B, 47C, 47D, 47E(b), 47E(c), 47E(d), 4TF, 47G, 47TH, 47J)

Access refusal reason: searches and single conditional exemption
(may include s 22) (47B, 47C, 47D, 47E(b), 47E(c), 47E(d), 4TF, 47G,
4TH, 47))

Access refusal reason: various exemptions (more than one)
involving a small number (<50) of documents OR <200 pages of
exempt material

Access refusal reason: searches and various exemptions (more
than one) involving a small number (<50) documents OR <200
pages of exempt material

May involve third party issues
Access refusal reason: amendment
Access refusal reason: various exemptions (more than one)

involving a large number (>50) of documents OR > 200 pages of
exempt material

Access refusal reason: searches and various exemptions (more
than one) involving a large number (>50) of documents OR > 200
pages of exempt material

May involve third party issues

IC reviews with the following significant and systemic issues:
- Access grant decisions
IC review applicant is a Parliamentarian

- ICreview applications relating to Ministers (Respondents
or subject matter).

OAIC




Category
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Description

Category 5.1
[Cat5.1]

Category 5.2
[Cat5.2]

Category 5.3
[Cat5.3]

Issues

- Access refusal reason includes following exemptions (4,
25,33, 34, 46, 4TB, 47D, 4TH, 47J)

- Request relates to official documents of a minister,
senior officials’ diaries, electronic communications,
incoming government briefs

- Requests relates to ongoing public debate or highly
publicised investigations

- Exemptions relate to waiver of privilege

- Whether novel issues raised or whether it can be a lead
case to address systemic issues

- Request relates to PID complaint
Significant and systemic issues identified above and:
Access refusal reason: charges
Access refusal reason: searches (sole issue)

Access refusal reason: material irrelevant to FOI request (s 22
only)

Access refusal reason: exception to FOI Act (s 7 only)
Access refusal reason: s 4

Access refusal reason: s 20

Access refusal reason: s 21

Significant and systemic issues identified above and:
Access grant decisions

Access refusal reason: practical refusal

Access refusal reason: searches and s 12

Access refusal reason: searches and s 17

Access refusal reason: s 25

Access refusal reason: single non-conditional exemption (may
include s 22) (33, 34, 37, 38, 42, 45, 46, 47)

Access refusal reason: searches and single non-conditional
exemption (may include s 22) (33, 34, 37, 38, 42, 45, 46, 47)

Access refusal reason: single conditional exemption (may include
s22) (47B, 47C, 47D, 47E(b), 47E(c), 4TE(d), 47F, 47G, 4TH, 47J)

Access refusal reason: searches and single conditional exemption

(may include s 22) (47B, 47C, 47D, 47E(b), 47E(c), 47E(d), 4TF, 47G,
4TH, 47J)

Significant and systemic issues identified above and:
Access refusal reason: various exemptions (more than one)

involving a small number (<50) of documents OR <200 pages of
exempt material

Access refusal reason: searches and various exemptions (more
than one) involving a small number (<50) documents OR <200
pages of exempt material

May involve third party issues




Category
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Description
Category 5.4
[Cat 5.4]

Issues

Significant and systemic issues identified above and:
Access refusal reason: amendment

Access refusal reason: various exemptions (more than one)
involving a large number (>50) of documents OR > 200 pages of
exempt material

Access refusal reason: searches and various exemptions (more
than one) involving a large number (>50) of documents OR > 200
pages of exempt material

May involve third party issues
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Conducting an IC review: Identification of
systemic and significant issues

The identification of systemic and significant issues can occur through 4 stages:

e Intake

e Senior assessment: pre-commencement of review

e Senior assessment: post-commencement of review, including review of documents
atissue prior to allocation

e IC Review: Case management

The table below sets out the considerations taken at each stage to enable identification of
systemic and significant issues and the potential actions and next steps.

IC reviews involving systemic and significant issues are assigned case category 5.

This worksheet should be read in conjunction with IC Review Case Categories
(D2020/000377) and Conducting an IC review: Assessments worksheets: D2019/002542.

Stages Considerations Actions/next steps

Intake e Applications made by parliamentarians e Identify appropriate category

e ICreview applications relating to Ministers under ‘sensitivity’

(Respondents or subject matter) e Identify relevant exemptions

e Exemptions: ss4(1) (whether documents are under ‘Assessor note’

official documents of a minister/party/political),

Add relevant cross-references

25 (Neither confirm nor deny), 33 (National o Ifdeemed access refusal, proceed
Security), 34 (Cabinet), 46 (Contempt of with preliminary inquiries
Parliament), 47B (Commonwealth/State process.

relations), 47D (Financial interests or property
interests of the Commonwealth, 47H
(Research), 47J (The Economy)

For all other matters, proceed to
Mail Assessment.

o Whether request relate to official documents of
a minister, senior officials’ diaries, electronic
communications, incoming government briefs

o Whether request relates to ongoing public
debate or highly publicised investigations

e Whether exemptions relate to waiver of legal
professional

o Whether request relates to a Public Interest
Disclosure
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Stages

Senior
assessment: pre-
commencement
of review

Senior
assessment:
post-
commencement
of review,
including review
of documents at
issue prior to
allocation

IC Review: Case
management

2
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Considerations

Actions/next steps

In accordance with intake considerations Note in assessment

Insert relevant cross-references

Whether novel issues raised or whether it can be
a lead case to address systemic issues

Whether there is an application currently before
the OAIC for a vexatious applicant declaration
to be made in relation to the IC review applicant
or an investigation into a complaint

In accordance with senior assessment: pre- Note in assessment

review of documents considerations

Insert relevant cross-references

Whether respondent’s decision or ability to
make a revised decision is affected by
consultation with other government agencies

In accordance with intake considerations °

Whether respondent’s decision or ability to
make a revised decision is affected by
consultation with other government agencies
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Introduction

The purpose of this checklist is to assist the Significant and Systemic issues (S&S) team in
progressing IC reviews of access grant decisions in the S&S allocations queue. This project is
a sub-project of the S&S project to reduce the number of unallocated matters in the
allocations queue and allocation time (see Conducting an IC review: Progressing unallocated
matters in the Significant and Systemic issues queue Checklists: D2020/005872).

This project could increase efficiency of the S&S team in the mid-term through the progress
of unallocated matters where parties have the capacity to participate in an IC review at this
time, noting that:

e the current remote work situation and wider circumstances have affected the ability
of some parties to effectively participate in IC reviews, and
e theearly assessment of access grant matters could facilitate the use of alternative
dispute resolution methods such as telephone conferences or s 55F agreements to
resolve complex matters earlier on the assumption that parties are more amenable
to changing their position earlier in the IC review process (based on advice from
AHRC mediation training/Privacy complaints handling procedures). Section 55F
agreements and telephone PVs have already been used to resolve access grant
matters that have been allocated to the S&S team (see Attachment A - tracking
progress of access grant matters by the S&S team)
e 10 of the 16 access grants finalised between 30 March 2019 and 30 March 2020 were
finalised by the S&S team (62.5%), and
e ofthe 10 access grant matters finalised by the S&S team between 30 March 2019 and
30 March 2020:
o 4 were finalised under s 54W(a)(i) (40%)
o 4 were finalised under s 55K (40%)
o 1lwasfinalised pursuant to a s 55F agreement (10%), and
o 1application for IC review was withdrawn by an applicant following a
telephone preliminary view (10%).

Number of IC reviews of access grant decisions on foot

As at 3 April 2020, 37 IC reviews of access grant decisions are on foot. The following table
provides a breakdown of these applications by stage:

currently being assessed 4
in triage 2
in post-triage 2
in the early resolution queue 4
In the S&S allocations queue 12
allocated 13
Total 37
3
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Developing a strategy to progress all access grant
matters in S&S queue

Stage 1: Design a worksheet

Develop a worksheet to determine the path of an IC review of an access grant decision and
contact that can be made with the parties at this time (Attachment B).

Stage 2: Reassess matters in S&S queue

As per the checklist in Attachment B to Conducting an IC review: Progressing unallocated
matters in the Significant and Systemic issues queue Checklists: D2020/005872, the S&S team
has identified access grant matters as a cohort that can be efficiently progressed in the S&S
unallocated queue.

Stage 3: Implement - schedule time to progress access grant
matters in S&S queue

As per the Schedule in Attachment C, the S&S team will schedule focus time to progress
unallocated access grant matters on Monday 6 April 2020 and Tuesday 14 April 2020
(consistent with the schedule in Attachment C to the Conducting IC reviews: Progressing
unallocated matters in the Significant and Systemic issues queue Checklists resource).

Stage 4: Re-evaluate

Evaluate the feasibility of this project after 3 weeks by measuring the progress of the

12 unallocated access grant matters within this time (see Attachment D: Conducting IC
reviews of access grant decisions in S&S queue - Interim Report (24 April 2020). This pilot will
require each S&S officer to progress two unallocated matters per week.

As noted in Conducting an IC review: Progressing unallocated matters in the Significant and
Systemic issues queue Checklists: D2020/005872, if it is possible to progress this volume of
unallocated access grant matters within a 2-week period, all matters in the unallocated
queue will have been progressed within 6 months.
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Attachment A - tracking progress of access grant matters by the S&S team (at 3 March 2021)

Access grant matters in S&S allocations queue

Matter ref

Applicant

Respondent

Pages
at
issue

Date
reviewed

Exemptions

Legal Rep

Action + Date

Outcome

Case
officer

1 NS EHCE e 64 | 13Apr | ss47,47F, P
47G
? O G s47H 13 6 Apr s4TF ITD s 54W(a) (i) Section M
on 21/04- No 54W(a)
response. closure -
Decision 8/08/20
drafted.
3 O O | 39 6Apr | s4TF PVto Aon8/4 4R RR
] Section 55F by g;oj;ggva"
4/5
4 N e s47F] 221 8and 17 ss 47F and PVtoAon21/4 55K decision RR
docs Apr 47G ITD to A on drafted [5.4]
12/5
5 EEEEE S 54 7H 67 14 Apr S4TF ESEEE | Attempted to Closed IM
[ | contact FOIA 54W(a)-
B | 20/04 1/12/20
" W B 2 6 Apr S4TF s 55F to Aon Section55F | RR
] 20/4; Rby 15/5 decision-
13/05/20
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7 | CHCEE N 547 23 13Apr | 547G PVtoAon 54R SP
] 8/09/20 Withdrawal-
30/09/20
S EE e s47H] 67 14 Apr s4TF s47F | PV/to Aon 55;( d?cision- M
| | 07/05 14/08/20
I
% B G 4 7H 6 6 Apr S4TF Attempted to Queue
contact FOIA
20/04
10 BN e e 3 17 Apr s47G PVtoAon Withdrawal- SP
I 9.06.20 17/08/20
11 N e s47G| 8 and 20 ss47F,47G s47G | PVtoA21/4 Section 55F RR
A7 Section 55F by (:2;(;272% oL
120 21/5
L ENCEEN S EE 4l(on  17Apr  ss47,47 | EHEH Queue
USBin I
safe) |

Access grant matters allocated to S&S team

Matterref  Applicant Pages Date DETL] Exemptions Legal Date of Dateof Final Status Case
at allocated reviewed Representative telephone follow- subs officer
issue PV 1])
email
Feb 2020 S55KIC
(reallocated) decision -
2019 | Affirm-
29/05/20
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B O 08 5 Sep 20 Sep 2019 | 47G No 15 Nov 22 Nov | 22 55K decision- | RR
] 2019 2019 2019 May | 18/09/20
] 2020
I
]
EE 155 30 May 20, 25,26,27 | 47,4TF, 547G | 9 July 2019 | 9 July 23 Withdrawal SP
N 2019 June 2019 47G(1)(a), 2019 July | 25/06/20
47G(1)(b) (10 2019
pages)
s47F EsATE 5 Sep 4TF No 19 Nov Rto ML
2019 2019 undertake
additional
third party
consultation
B e 146 25 Sep Sep 2019 47G(1)(a) 547G | 13 Jun 14 Jun 19 S 55K - RR
I 2019 2019 2019 | Jul | 29/05/20
2019
B S | 256 25 Sep 8 Nov 2019 4TF No s 54W(b) JM
2019 close-1/02/21
EE E 67 17 May 5 December | 47G(1)(a), s47G | Withdrawal- SP
2019 2019 47G(1)(b) 21/05/ 2020
SHE . 2 17 May No 54R- M
I discs, | 2019 withdraw-
too 21/09/20
large
to
email
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) HEEEE B 17May | 27 June2019 | 47F No 17 July 17July |31 | s55F M
2019 2019 2019 July | decision-
2019 | 8/04/20
10 B e 5 Sep No Clarify scope | JM
2019 with A.
11 O 78 17 May 47 No 54R LM
2019 withdraw-
9/12/20
12 EOCHEEE S 300 17May | 20January | 47, 547G 355}9(: SP
| 2019 2020 ecision -
47G(1
] M) 30/06/20
13 ENCHEEN  EEE 102 17May | 5December | 47,4TF, 547G | 54R SP
- 2019 2019 476G(1)(a), Withdrawal
N 47G(1)(b) on 22/07/20

Access grant matters finalised by S&S team between 30 March 2019 and 30 March 2020

Matter ref

Applicant

Date
allocated

DEY
reviewed

Exemptions

Legal
Representative

Date of
telephone
PV

Date of
follow-up
email

Final

subs

Outcome

Case
officer

1 e 4 29 May 29 May 4TF No 30 May 11Jun 2019 | N/A Decline RR
2019 2019 2019 - ITD under unders
s 54W(a)(i) 54W(a)
and (ii)
2 | EECEEEE 16 17May | 56,12 476(1)(a), | 25 June 25 June None | Withdrawal | RR
2019 June2019 | 47G(1)(b) 2019 2019 (7 on 10 July
pages) 2019
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16 Jul
2019

22 July
2019

47F

N/A

22 July
2019

5Aug
2019

Decline
unders
54W(a)(ii)

RR

5 Sep
2019

47F

N/A

N/A

N/A

Decline
unders
54W(a)(iii)

RR

5 Sep
2019

20 Sep
2019

47F

N/A -
requested

N/A

N/A

Section 55F
agreement

JM

17 May
2019

25 June
2019

47G(1)(a)

15 July
2019

15 July
2019

A-29
Jul;R
-2
Aug

S55KIC
decision -
Affirm

IM

S55KIC
decision -
Affirm

RR

S55KIC
decision -
Affirm

RR

= = =
o o (o]

S55KIC
decision -
Affirm

RR

10

Decline
unders
54W(a)(i)

KC
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Australian Government

“ Office of the Australian Information Commissioner

Attachment B - Checklist to assist in the progress of
unallocated access grant matters in the S&S queue

Review

[ Check whether the file is complete and all documents at issue have been received
(see Conducting IC reviews: Assessments: D2019/002542, DRAFT IC reviews queue
management checklist: D2020/002819)

[J Check the file for any correspondence from the FOI applicant, including in relation to
whether the FOI applicant has requested to be made a party (s 55A) or has requested
anonymity

[] Consider whether to contact the parties with:
[1 arequest to clarify scope
[1 arequest for information
[] adecision on an interim application

[J ashort PV (see Conduct an IC review - Preliminary view checklist - November 2018:

D2018/016245)

[ time for a telephone conference (see Access grant - Preliminary view via telephone

checklist: D2019/005301)
[ 1 adraft s 55F agreement

[J an update that the matter has progressed to a s 55K IC decision since the
submissions rely on the reasons for decision (see Conduct an IC review - Decision
Writing Checklist - December 2018: D2018/016241)

Discuss

(] Discuss approach to IC review at the daily S&S meeting

Progress

] Contact parties with a procedural or substantive update as discussed at the meeting.

Record

[ Record progress using table at Attachment A

10
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Report

0 Report on progress to FOI team with a view to informing:

e strategies to resolve applications for IC review of access grant matters:
developing the Approach to access grant matters resource, updating the Access
grant - Preliminary view via telephone checklist: D2019/005301, and

e future agency resources on best practice in making access grant decisions:
developing the Agency resource on third party consultation.

Other relevant resources and projects:

e Conducting an IC review: Identification of systemic and significant issues: D2019/001898

e [Creview case categories: D2020/000377

e Conducting an IC review: Progressing unallocated matters in the Significant and Systemic
issues queue Checklists

11
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Attachment C - Schedule

Date Focus

30 March to 3 | Worksheet for access grant matters (S&S team)
April

6 April Progress 6 of 12 access grants in S&S queue - ss 47, 47F, 47G

e Clarify scope

e Request further information / short preliminary view
e Consider s 55F agreements

e Schedule telephone PVs

(Rachel, Sujini, Jenna)

14 April Progress 6 of 12 access grants in S&S queue - ss 47, 47F, 47G

e Clarify scope

e Request further information / short preliminary view
e Consider s 55F agreements

e Schedule telephone PVs

(Rachel, Sujini, Jenna)

20 April Measure progress

e Hasthe S&S team reviewed all access grant matters in S&S
queue?

e Have all parties been provided a substantive or procedural
update?

e Arethere any early indicators of increased efficiency in particular
matters or across the cohort?

(Rachel, Sujini, Jenna)

27 April Report on project to the FOI team: Attachment D - Conducting IC reviews
of access grant decisions in S&S queue - Interim Report (24 April 2020)

(S&S team)

12
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Attachment D - Interim Reports

Conducting IC reviews of access grant decisions in S&S queue -
Interim Report (24 April 2020)

Purpose

The Significant and Systemic issues (S&S) team developed a project to progress IC reviews of
access grant decisions in the S&S allocations queue to:

e enhance the efficient resolution of unallocated IC reviews
o develop internal and external resources relevant to access grant matters, and
e build team capacity to design projects to resolve matters in cohorts.

This is the first S&S project to reduce the number of unallocated matters in the allocations
queue and allocation time (see Conducting an IC review: Progressing unallocated matters in
the Significant and Systemic issues queue Checklists: D2020/005872).

Scope/Methodology

The S&S team scheduled time to progress the 12 access grant matters in the S&S queue.
Each officer allocated up to one day per week or 20% of their time to focus on 4 access grant
matters.

Interim results

Progress of access grant matters in S&S queue between 6 and 27 April

2020
100%
80% 92%
Percentage of
access grant 60%
mattersin S&S 40, s
queue (12 matters) 42%
20%
8%
0%
Reviewed Discussed strategy Progressed Finalised

Stage of Project

Interim findings

1. Working on a discrete cohort of matters is efficient and develops subject matter
expertise

2. Atleast one day is required to review, discuss and progress more complex access grant
matters

3. Ahybrid PV/ITD can be sent with the s 547 notice if:
a. thelCreview applicant has provided the documents at issue and decision under
review when making the IC review application, and
b. the application is not valid because the applicant has not relied on exemptions
they were consulted on (i.e. exemptions other than ss 47, 47B, 47F and 47G).

4. Case officers can efficiently resolve access grant matters by:

13
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proposing s 55F agreements where parties are in agreement
clarifying the scope of the FOI Request early
ensuring that the submissions of the applicant are focused and limited to the
relevant exemptions by including the following in the opening letter:
i. targeted questions to obtain relevant submissions with reference to the
specific exemptions the applicant was consulted on
ii. abrief discussion on the specific exemptions and public interest
iii. advice ononus, and
iv. advice that the applicant does not have standing to raise exemptions
they were not consulted on and the IC will not consider submissions on
those exemptions, and
declining a matter under s 54W(a) where the IC review applicant:
i. relies on exemptions they were not consulted on, or
ii. is non-responsive to preliminary views in the IC review noting the onus is
on the applicant to justify an access refusal decision by the Information
Commissioner.




Attachment E - Conducting IC reviews of access grant
decisions in S&S queue - Second Interim Report (May
2020)

Applications of Interim findings (discussion with PD on 1 May
2020)

1. Advising agencies to include specific review rights for access grant decisions and limiting
the issues that third parties can rely on when seeking IC review
2. Updating the smartform
a. Linking to template submissions for the IC review applicant
b. Providing interactive forms that parties can engage with when providing
submissions (could assist in affording parties procedural fairness)
3. Highlighting agency resources on OAIC website and ICON
4. Scoping early with hybrid s 54Z/PV/s55F
a. Designing workflows
b. Designing template hybrid s 54Z/PV/s55F
5. Developing a template IC decision for access grant decisions:
a. Decision templates made available on Resolve
b. Particular clauses can be selected for a tailored template decision on ss 47, 47F,
47G of the FOI Act

15
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Attachment F - Conducting IC reviews of access grant

decisions in S&S queue - Third Interim Report (31 July
2020)

e 12 access grant matters finalised by the S&S team between 31 March 2020 and 31
July 2020:
o 5 applications for IC review were withdrawn by the applicant (42%)
o 3 were finalised pursuant to a s 55F agreement (25%)
o 3were finalised under s 55K (25%), and
o 1lwasfinalised under s 54W(a)(i) (8%).

e 10 access grant matters finalised by the S&S team between 30 March 2019 and 30
March 2020:

o 4 were finalised under s 54W(a)(i) (40%)

o 4 werefinalised under s 55K (40%)

o 1lwasfinalised pursuant to a s 55F agreement (10%), and

o 1lapplication for IC review was withdrawn by an applicant following a
telephone preliminary view (10%).

Interim findings

1. More than tripled the finalisation rate of access grant matters within the S&S team
since 31 March 2020
2. 47% increase in matters finalised prior to a decision under s 55K or 54W:
a. 32%increase in applications for IC review withdrawn by applicants
b. 15% increasein application for IC review finalised pursuant to a s 55F
agreement

3. 47% decline in matters finalised by decision under s 55K or 54W.

16
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From: STRATHEARN,Tania <Tania.Strathearn@oaic.gov.au>

Sent: Wednesday, February 15, 2023 4:26 PM

To: OAIC FOI Intake and Early Resolution
<DL_OAIC_FOI_Intake_and_Early_Resolution@external.dese.gov.au>
Subject: File notes and clearance [SEC=OFFICIAL]

Hi team

To assist me in managing the volume of matters in my inbox I'd be grateful if you could contact your
immediate supervisor in the first instance if you have any questions about how to progress a matter
or if you are seeking feedback on draft correspondence [including EOT decisions], unless you need
me to sign off on a s 54W decision or 54Z/55T notice.

As a reminder, case update requests don’t need to be assigned to anyone, they just need a ‘case
update’ action created on the relevant file, and going forward these will be monitored by Romina

[based on the Power Bl report] who will follow up with the relevant teams.

For the time being until further notice, please contact the following people if you have any queries
or require guidance:

e for queries concerning Mailbox/ Registrations/ Webcases or Triage- please contact Tom in
the first instance, and given Carl’s experience in the FOI group, any complex matters

requiring further guidance can be escalated to Carl for the time being.

e for queries relating to EOT matters, including for review of draft EOT decisions, please
consult Bernie in the first instance going forward.

e for queries relating to deemed matters- unless an urgent response is required please just
update the assessor notes rather than leave a file note, otherwise please contact Alistair for

complex/urgent matters.

o for queries relating to matters in the Assessments, Post Triage, Declines or Early Res queues
please consult Carl.

e For FOI complaints please contact me directly.

e For correspondence that needs to go out via SPOC, or if we need to search for a response in
the SPOC mailbox, please contact Bernie or Carl.

For matters that you have already assigned to me | will either action these as soon as practicable or |
will re-allocate to the appropriate supervisor, so no need to send any new actions.

| will of course be available should any matters require further guidance or escalation after you have
consulted your immediate supervisors or peers.

Many thanks team! Let me know if you have any questions at all.
Kind regards

Tania



Tania Strathearn | A/g Director

Intake and Early Resolution Team

Freedom of information Regulatory Group

Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au

02 9942 4165 | tania.strathearn@oaic.gov.au

Subscribe to Information Matters
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From: STRATHEARN, Tania <Tania.Strathearn@oaic.gov.au>
Sent: Friday, March 24, 2023 12:30 PM

To: ENGLISH,Carl <Carl.English@oaic.gov.au>

Subject: FW: Assessment notes - revised [SEC=OFFICIAL]

Hi Carl- pls disregard previous email and refer to the below templates, a small correction was
needed.

| propose we use the following assessment notes given our new shortened 54Z. | have added a
second template for prac refusal decisions to help encourage resolution:

All matters generally:

Post triage notes: Commence review & send opening letters:
Opening letter to A: Standard opening email.

Opening letter to R: Request information outlined in paragraph 10.100 of the Guidelines that relate to
this review- [include issue, e.g. exemptions under xxx / searches etc].

Practical refusal matters:

Post triage notes: Commence review & send opening letters:
Opening letter to A: Standard opening email.

Opening letter to R: Request information outlined in paragraph 10.100 of the Guidelines that relate to
this review: Access refusal - Practical refusal (Part Ill, 24A). Please also include the following advice:

At any stage during an IC review, the Information Commissioner may resolve an application
in whole or in part by giving effect to an agreement between the parties (s 55F). Therefore in
your response, please notify the OAIC whether you wish to propose a revised scope for the
applicant's consideration, for the purpose of attempting resolution under s 55F agreement.

Where appropriate feel free to add additional comments in your assessor notes, for example, in
opening letter to A, where there has been an extended delay in progressing the review we should
add a note to include apology to applicant; or where the scope isn’t entirely clear we could confirm
scope in our email to applicant. In opening letter to R, we may also want them to include a response
to A’s subs.

As discussed, | will consult Rocelle regarding Cat 5 matters and the preferred method for obtaining
AC clearance moving forward.

Let me know if you agree with or have any questions about the above.

Kind regards

Tania

From: WAVAMUNNO,Sandra <Sandra.Wavamunno@oaic.gov.au>

Sent: Thursday, 17 November 2022 4:33 PM

To: STRATHEARN,Tania <Tania.Strathearn@oaic.gov.au>; ENGLISH,Carl <Carl.English@oaic.gov.au>

Cc: AGO,Rocelle <Rocelle.Ago@oaic.gov.au>
Subject: Assessment/Categorisation - Handover notes [SEC=OFFICIAL]
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Dear Tania and Carl
Congratulations! | am sure you will both do an amazing job! The team is in safe hands!!!!

Here are a few handover notes specific to the Assessment and categorisation function to assist you
both.

ASSESSMENT AND CATEGORIATION TOOLS

To assist with assessment activities, please refer to the worksheets at
a) TRIM Links: D2019/002542 — conducting IC reviews - assessments and
b) TRIM Links D2020/000377 - Conducting IC reviews — case categorisation

The worksheets will assist with assessing and categorising matters.

Frequency of assessment/categorisation activities

Ideally the senior officer undertaking assessment activities should work closely with the registry
officer to
i) Assess significant matters for referral to the AC as they come in
ii) Complete assessments of new weekly IC reviews on a weekly basis. [The plan was to
always complete assessment of the matters received in the week as a Friday afternoon
activity]

NB: since the change to the short version IC review notice under s54Z referring to paragraph 10.100
of the guidelines, | have been using the assessor notes set out below PART C to reflect that change.

CATEGORISATION

Each IC review matter that we receive must go through the categorisation process.

Category 5 for the S&S queue;- all category 5 assessments munt be reviewed by the Assistant
commissioner — [AC review] [Cat 5.2] [S&S] in the assessor note.

The Assistant Commissioner will move the matter to the Post Triage queue after completing the
review of the assessment.

Refer to D2019/001898 for Conducting IC reviews: Identification of systemic and significant issues
worksheet and Conducting IC reviews of access grant decisions in S&S queue D2020/005871

e Matters where the applicant is a significant member of the publici.e. Journalist, MP,
Senator or where the issues in the FOI request relate to a matter of significant public
interest, or amendment/annotation of records, access grant matters, assign a category
of 5 for the S&S team.

o Where the refusal is limited to one exemption or issues relate to ss 4, 5, 6A, 7, 12, 20,
24A, 24AA, 29, assign an incremental category i.e. 5.2 up to 5.4 depending on the
complexity.

e Matters where the access refusal is on the basis of searches/charges or practical refusal,
assign a category of 1 for the the S&S queue 5.1 [Cat 5.1] [S&S]


el://D2019%2f002542/?db=OP&edit
el://D2020%2f000377/?db=OP&edit
el://D2019%2f001898/?db=OP&edit
el://D2020%2f005871/?db=OP&edit

Matters where the access refusal is based on one exemption with less than 50 pages
worth of documents to review assign category 5.2 [Cat 5. 2] [S&S]

Matters where the access refusal is based on mutliple exemptions with less than 50
pages worth of documents to review, assign category 5.3 [Cat5. 3] [S&S]

Matters where the access refusal is based on multiple exemptions with more than 50
pages worth of documents to review, assign category 5.4 [Cat5. 4] [S&S]

For details please read the IC reviews categorisation worksheet.

Categories 1 through to 4 for the IC reviews queue

Matters where the access refusal is on the basis of searches/charges or practical refusal,
assign a category of 1 for the the Reviews queue [Cat 1] [Reviews]

Matters where the access refusal is based on one exemption with less than 50 pages
worth of documents to review assign category 2 [Cat 2] [Reviews]

Matters where the access refusal is based on mutliple exemptions with less than 50
pages worth of documents to review, assign category 3 [Cat 3] [Reviews]

Matters where the access refusal is based on multiple exemptions with more than 50
pages worth of documents to review, assign category 4 [Cat 4] [Reviews]

For details please read the IC reviews categorisation worksheet.

ASSESSMENTS

PART A

Assessments queue/responsible officer

| understand the EL1 in the I&ER will be responsible for the assessments queue.

There are approximately 255 matters in the assessments queue at the moment and | am working to
assess all matters up to the end of June.

PART B

Assessment actions

a)

b)

Complete Assessor notes with relevant details e.g. [Cat 4] [Reviews] ss 45, 47, 47C, 47E. See
below for details on categorisation

Complete assessment notes under the summary screen (Press F2 for full screen) example of
assessment summary screen

[Category]:[Cat 4] [Reviews] ss 45, 47, 47C, 47E
Allocated queue: Reviews
Assessment:

TO A: Confirm the scope of the review



TO R: Refer to //10.100 of the guidelines and request information
to be provided by the Respondent specific to access refusal
exemptions ss 37, 38,42,45,46,47,47A,47B,47C,47D, 47E, 47F

e Theoriginal FOIl request and any correspondence with the FOI
applicant that modifies the scope of the FOI request

e Copies of correspondence including file notes of relevant
telephone conversations between the agency or minister and
anyone consulted

e Amarked up and unredacted copy of the documents at issue
where material claimed to be exempt is highlighted with reference
made to the exemptions applied

e Anysubmissions in support of the agency or minister’s decision,
including the application of s 11B of the FOI Act in relation to
conditional exemption claims where applicable

e Ifany third parties are notified of the IC review, a copy of the
written notifications under s 54P

SW: 17/11/22

c) Copy the details in the summary screen

d) Check the open actions — All assessment info available?

e) Under the status bar, check Ready for assessment

f) Under the open actions, check the Decide path action

g) Paste the copied details at [C] above in the comments box

h) Under status, check the Conduct Review — 54Z notice [This action will move the matter out
of the Assessment queue to the Post Triage queue for the team to issue the s54Z notice]

PART C
ASSESSMENT NOTES
Access refusal exemptions (part IV Divisions 2 and 3, except ss 33, 34, 45A)
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal exemptions ss 37, 38,42,45,46,47,47A,47B,47C,47D,
47E, 47F
e The original FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request
e Copies of correspondence including file notes of relevant telephone conversations between
the agency or minister and anyone consulted
e Amarked up and unredacted copy of the documents at issue where material claimed to be
exempt is highlighted with reference made to the exemptions applied
e Anysubmissions in support of the agency or minister’s decision, including the application of
s 11B of the FOI Act in relation to conditional exemption claims where applicable
e [fany third parties are notified of the IC review, a copy of the written notifications under s 54P
Access refusal exemptions (Part IV Division 2, ss 33, 34 and 45A)
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal exemptions
ss 33, 34, 45A and request the agency for:




The original FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request

Copies of correspondence including file notes of relevant telephone conversations between
the agency or minister and anyone consulted

Evidence, on affidavit or otherwise, including by way of submissions, that documents are
exempt under ss 33, 34, or 45A

If any third parties are notified of the IC review, a copy of the written notifications under s 54P

Access refusal — request does not fall within FOI Act: Part |1 and ss 4, 5, 6A, 7, 12, 20 and schedules

to the FOI Act

TO A: Confirm the scope of the review

TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal exemptions

ss4,5,6,6A,7,12,20 and request the agency for:

The original FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request

Information about the nature of the document in question

The agency or minister’s response to the applicant

Any submissions in support of the agency or minister’s decision

Access grant (Part IV Division 2 and 3 ss 47, 47F and 47G) refer to Conducting IC reviews of access

grant decisions in S&S queue D2020/005871

TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access grant where the agency decides to give an FOI applicant access
to documents after third party contentions under ss 47, 47F and 47G request the agency for:
e Theoriginal FOIl request and any correspondence with the FOI applicant that modifies the
scope of the FOI request
e Copies of correspondence with the third party
e The documents in dispute
e Thereasons for the decision to release the documents despite the third party’s objections
e Anysubmissions in support of the agency or minister’s decision

Access refusal - charges (Part Ill, s29) [Refer these matters to the Director Reviews to liaise with

the Assistant Director progressing the charges matters following the FOIC’s decision in ABX

TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal Charges s 29
e Theoriginal FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request
e Acopy of the charges notice sent to the FOI applicant
e Acopy of the preliminary estimates notice sent to the FOI applicant and the applicant’s
response
e Any further explanation the agency or minister wishes to provide as to why the charge
was imposed or how it was calculated, including any documentary evidence which
supports the agency or minister’s calculation of charges
e Anysubmissions in support of the agency or minister’s decision to impose a charge or in
the alternative, a revised decision under s 55G of the FOI Act waiving the charge in full
please refer to ABX and Department of Veterans’ Affairs (Freedom of Information} [2022]
AlCmr 57 (29 July 2022)

Access refusal — Refusal to amend or annotate a record of personal information — some of these

matters may need to be declined and referred to:



el://D2020%2f005871/?db=OP&edit
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a) The s54W(b) queue where the matters involve consideration of evidence e.g where D.O.B
records from other jurisdictions need to be considered, medical evidence such as dental
records to determine the age of an individual, records from jurisdictions other than Australia
that need assessment, Immigration records etc. Please seek the views of the AC before
moving such matters to the decline queue.

b) The s54W(a)(i) - Decline queue in circumstances where they appear to be lacking in
substance

c) The s54V preliminary inquiry with the agency where it is apparent on the face of the record
that the amendment/annotation is clearly wrong e.g where the agency has not spelt the
amended name correctly etc

TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access refusal to amend or annotate a record of personal information
and request the agency for:
e Acopy of the documents that were given to the FOI applicant
e The reasons why the agency or minister considers that no amendment should be made
under s 50, or the reasons why the requested annotation of records was not made under s
51
e Anysubmissions in support of the agency or minister’s decision
Access refusal — Failure to provide all documents/adequacy of searches (Part lll, s 24A)
TO A: Confirm the scope of the review
TO R: Refer to //10.100 of the guidelines and request information to be provided by the
Respondent specific to access on the basis of searches - documents cannot be found or do not
exist and request the agency for:
e The FOI request, and any correspondence that modifies its scope
e A copy of any document that records searches conducted, including if applicable:
e Notes kept by individuals conducting searches
e Correspondence between the FOI decision maker and individuals who conducted searches
e Any other records of searches or recorded consideration of where to search
e Any other relevant information that the agency or minister wishes to provide in support of its
decision
e Evidence of searches
Access refusal — Practical refusal (Part I1l, 24A)

To A: Confirm the scope of the review

To R: Refer R to //10.100 and request information specific to Access refusal - practical refusal

(Part Ill, 24A and request), including submissions in support of the Department's decision;

Information request is for:

e Theoriginal FOI request and any correspondence with the FOI applicant that modifies the
scope of the FOI request

e Copies of any correspondence including file notes of telephone conversations relating to
the agency of minister’s request consultation process, including a copy of; the letter sent to
the applicant, and the applicant’s response (if any).

e Records that demonstrate the number of documents and/or pages encompassed by the
request, including but not limited to notes of any searches conducted, and consultations
with relevant staff members

e Anestimation of the number of hours processing time involved, and a breakdown of this
time to demonstrate what this is based on

e Evidence of document sampling, if undertaken



e The names and contact details of anyone who was consulted by agency or minister,
formally under ss 15(7), 26A 27A, or informally (including consultations with other
government agencies)

e Anysubmissions in support of the agency or minister’s decision

PART D
ASSESSMENT OF DEEMED MATTERS [where the agency has provided documents under s 54Z/55T
but applicant wishes to proceed on searches]
Access refusal — following a s542/55T of a deemed refusal or deemed affirmation of original
decision and the matter is referred back to assessments for categorising and assessment.

This requires a different assessment depending on the circumstances of each case. The
alternatives are considered below:

a) Where the applicant wishes to proceed and the respondent has not provided the
documents required under s55T proceed as set out below

To A: Confirm the scope of the review and request the applicant to:

e identify the aspect(s) of the agency or Minister’s decision about which the review is
sought

e state why you disagree with the agency or Minister’s decision

e identify which documents you consider have been wrongly refused, or which exemptions
have been incorrectly applied

e ifthe request has been refused on the grounds that it would substantially or
unreasonably divert an agency’s resources or interfere with the performance of a
minister’s functions (ss 24 and 24AA) - specify the reasons why they believe the FOI
request would not have this impact.

To R: refer to the s54Z/55T notice issued following the agency’s confirmation that the
decision is deemed. Advise the agency that the applicant wishes to proceed. If the applicant
wishes to proceed on the basis that the agency has not undertaken sufficient searches to
identify all documents in the scope of the request, request the agency to refer to //10.100 of
the Guidelines and information requested where the access refusal is based on s24A
searches. If exemptions have been applied request material relevant to the exemption.
Action: Move the IC review to the IC reviews Early resolution queue

PARTE
Access refusal — following a s542/55T of a deemed refusal or deemed affirmation of original
decision and the Department has produced all documents required under the notice with access
refused under exemptions
Circumstance:
The applicant wishes to proceed. Request the applicant to:
a) identify the aspect(s) of the agency or Minister’s decision about which the review is sought
b) state why you disagree with the agency or Minister’s decision
c¢) identify which documents you consider have been wrongly refused, or which exemptions
have been incorrectly applied
d) ifthe request has been refused on the grounds that it would substantially or unreasonably
divert an agency’s resources or interfere with the performance of a minister’s functions (ss 24
and 24AA) - specify the reasons why they believe the FOI request would not have this impact.




The respondent has provided all documents relevant to the revised decision

Action:
a) Advise the Respondent that the applicant wishes to proceed with the review and invite
further comments from the respondent addressing comments from the applicant
b) Move the matter to the IC reviews — Early Resolution — Assessments queue for the Assistant
Director to assess submissions and determine whether further submissions are required
from the parties before moving to the appropriate IC reviews queue.

Kind regards

Sandra

Sandra Wavamunno | Director

Freedom of information

Office of the Australian Information
Commissioner

GPO Box 5218 Sydney NSW 2001 | oaic.gov.au

+612 99424154 | RIS

sandra.wavamunno@oaic.gov.au

+ Subscribe to Information Matters
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Applying to the Administrative Appeals Tribunal
after receiving a section 54W(b) decision

You can apply to the Administrative Appeals
Tribunal (AAT) for review of:

e anagency or minister’s FOIl decision, if the
Information Commissioner has decided
not to undertake a review under s 54W(b)
of the Freedom of Information Act 1982 (FOI
Act), or

e theInformation Commissioner’s decision
to affirm, vary or set aside an FOI decision
under s 55K of the FOI Act.

This Fact Sheet explains the effect of an
Information Commissioner decision under

s 54W(b) of the FOI Act and how to ask the AAT
to review the FOI decision or internal review
decision (the ‘IC reviewable decision’).

What is a s 54W(b)
decision?

A person who disagrees with an agency or
minister’s FOI decision on their request for
access to a document under the FOI Act can
apply to the Information Commissioner for
review of the original decision or the internal
review decision.

The Information Commissioner does not just
review the reasons given by the agency or
minister but will determine the correct or
preferable decision in all the circumstances.
In some cases, the Information Commissioner
may exercise a discretion not to review an FOI
decision if it is desirable that it is considered
by the AAT, in the interests of the
administration of the FOI Act. The Information
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Commissioner can do this under s 54W(b) of
the FOI Act.

Circumstances in which the Information
Commissioner may decide it is better for the
AAT to undertake the review instead of the
Information Commissioner include when:

e thelCreview is linked to ongoing
proceedings before the AAT or a court

e thereisan apparentinconsistency
between earlier IC review decisions and
AAT decisions

e thelCreview decision is likely to be taken
on appeal to the AAT on a disputed issue of
fact

e the FOIl request under review is complex
and would be more appropriately handled
by the AAT

o there may be a perceived or actual conflict
of interest in the Information
Commissioner undertaking the review,
because the FOI request under review was
made to or decided by the Information
Commissioner or their delegate, or the
request relates to specific functions
exercised by the Information
Commissioner under the Privacy Act

e the applicant has active mattersin other
forums, such as the AAT or Federal Court,
and the Information Commissioner is the
respondent

o whether consideration by the AAT would
further the objects of the FOI Act.




How to apply for review by
the AAT

If the Information Commissioner makes a
decision under s 54W(b), you can apply to the
AAT for review of the original FOI decision or
the internal review decision (that is, the IC
reviewable decision). The AAT will then
consider the issues raised in the review.

If you want to apply for review by the AAT, you
must do so within 28 days after receiving
notice of the s 54W(b) decision. You must
apply in writing.

You can apply on the AAT website:
online.aat.gov.au. You can also complete the
AAT application form and send it to the AAT by
email, fax or post, or deliver it to an AAT
Registry.*

You can find the AAT’s contact details at
aat.gov.au/contact-us. The AAT can be
contacted by telephone on 1800 228 333 for
more information about how to apply.

You should provide the AAT with a copy of two
decisions with your application (both are
attached):

e ThelC reviewable decision - this is the
agency or the minister’s decision that you
were seeking to be reviewed by the
Information Commissioner. This will be the
latest decision made by the agency or the
minister in response to an FOI request, if
you have more than one decision. For
example, if an internal review was
undertaken, the IC reviewable decision will
be the internal review decision. If a revised
decision has been made under s 55G of the
FOI Act, the IC reviewable decision will be
the s 55G decision.

e The 54W(b) decision - this is the letter from
the delegate of the Information
Commissioner explaining the decision not
to undertake a review under s 54W(b) of
the FOI Act.

The AAT application form asks for the date
you received the decision you want reviewed.

! aat.gov.au/landing-pages/application-
forms/application-for-review-of-decision-individual

oaic.gov.au

You should provide the date you received the
letter from the delegate of the Information
Commissioner that contains the decision not
to undertake a review under s 54W(b).

The AAT application form also asks you to
describe the ‘decision’. If you have attached
the decision of the Information
Commissioner’s delegate and the last
decision of the government agency or
minister (IC reviewable decision), you can
write ‘See attached decision’. Otherwise, you
should describe these decisions.

The AAT application form asks that you write
the reason(s) why you want the decision
reviewed. This can be a short summary. The
AAT will give you an opportunity to say more
later in the process.

An application fee of $1,011 must usually be
paid when you apply to the AAT. However, in
some cases, no fee is payable. You may also
be eligible to pay a reduced fee of $100. More
information about application fees is on the
AAT website.?

More information

o Apply for a review: aat.gov.au/apply-for-a-
review/freedom-of-information-foi

e Stepsin areview: aat.gov.au/steps-in-a-
review/freedom-of-information-foi

2 aat.gov.au/apply-for-a-review/freedom-of-
information-foi/fees
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Deemed refusal matters - Key progress steps and information required
Intake and registration

Triggered by receipt IC review application

Validity considered, including 54T decision.

Conduct preliminary inquiries

Triggered by receipt of valid IC review application.

Outcome: agency will either confirm matters is deemed refused, submit the matter is not
deemed or fail to respond.

Issue 54Z/55T

Triggered by response confirming deemed refusal, or lack of response.

Conduct further inquiries

Triggered if Pl response indicates decision is not deemed refused.

To the applicant If it appears the request is invalid/misdirected or just not received.

To the respondent if they contend the matter is not deemed for various reasons (advice
may need to be sought from AD or DR). Primary example is where the agency has treated it
as a request under the privacy Act.

Does the applicant wish to proceed

Triggered by receipt of a statement of reasons (because a revised decision was
made/submissions have been provided or a mistake in transmission has been rectified.

Email sent to the applicant requesting advice re proceeding and submissions.
Closure?

Triggered by receipt of a withdrawal, or failure to provide reasons for proceeding (after
two attempts.

Proceeding to assessment - what do we need?
Confirmation that the applicant wishes to proceed.
Certainty about the scope of the IC review.

Theoretically we should already have the documents at issue and/or processing
documents at this stage, but sometimes these are not provided if the agency makes a
revised decision.

Next steps

Move the IC review to the assessment queue.



What will happen next will depend on whether we have the documents at
issue/processing material.

If not the assessor with move the matter to post-triage to follow up with the agency about
the further information.

Matter leaves ER control
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Making and assessing FOl complaints

% person may complain to the Information Commissioner about an action taken by an
agency in the performance of functions, or the exercise of powers under the Freedom of
Information Act 1982 (FOI Act). FOI complaints can only be made about an agency, Ministers
are exempt.

%n FOI complaint must be in writing and must identify the agency in respect of which the

complaint is made. A person can lodge a complaint by using the FOI complaint form
https://forms.business.gov.au/smartforms/servlet/SmartForm.html?formCode=ICCA 1

Complaints usuatly-focus on how an agency has handled an FOI request or complied with
other obligations under the FOI Act. Further information about the FOI complalnts process

11-complaints-and- mvestlgatlonsﬂ

The OAIC must give-provide appropriate assistance to anyone who wishes to eemptain-make

a complaint and reedsrequires assistance to formulate their complaint (s 70(3)). This need
may arise for example, if a person has language or literacy difficulties or otherwise needs
assistance in ascertaining the scope of an agency’s FOI Act obligations and framing a
complaint against the agency.

This worksheet provides guidance to assist with assessing complaints made to the
Information Commissioner about the way agencies may have handled an application made
under the Freedom-oftrformationAct1982<(FOI Act}. This worksheet should be read in

conjunction with the Ppart 11 of the FOI Guidelines and other gui-and-etherguidance
materialincluding the FOI Complaints — Investigation Overview Worksheet.\

FOI Complaints: Intake and Early
Resolution process

Stages Actions Next steps

e Intake e Review correspondence and —_—
determine-whether:
o Whether the complaint
identifies the agency in

respect of which the
complaint is made. If it does

1
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not, request further
information from the
complainant

——the complaint relates to
Ministers, State, Territory or
local government agencies. If
it does, advise the
complainant that the OAIC
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investigate actions taken by
an agency under the FOI Act
Cth).
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Stages Actions

. \Complaint and agency responseto e
preliminary inquiries to be
assessed to determine whether
the complaint should proceed to
investigation, be declined or that
further preliminary inquiries are
requiredL

e Senior assessment

+—Post-triage
following-assessment
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Atta C h me nt A: Lette r to ’lCo m p la i nan t‘ [ Commented [SW27]: Thisis a proposed letter. We are not

using it yet!

Our reference: [Insert reference number]
Agency reference: [Insert reference number]

[First Name Last Name]

[Company Name]
Address Line 1
Address Line 2

Complaint about the handling of your FOI request by the [Agency] (Reference No)

Dear (applicant

Thank you for your complaint about the [name of agency] (agency) in relation to
your FOI request. If you have not done so already, we encourage you to lodge your
complaint with the agency before lodging your complaint with us.

The FOI Guidelines at [11.4] state:

The Commissioner’s view is that making a complaint is not an
appropriate mechanism where IC review is available, unless there is a
special reason to undertake an investigation and the matter can be dealt
with more appropriately and effectively in that manner. IC review will
ordinarily be the more appropriate avenue for a person to seek review of
the merits of an FOI decision, particularly an access refusal or access

grant decision.

You have sought [outcome].

- note that the Information Commissioner can only make non-binding
recommendations as a result of a complaint. Furtherinformationabeutthe

During a complaint investigation about the actions of an agency, the Information

Commissioner will not make a conclusion on whether the agency has made the
correct and preferable decision in relation to your request for information. The
Information Commissioner will only consider the merits of an agency’s decision in an

(07:\[@
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https://www.oaic.gov.au/freedom-of-information/foi-guidelines/part-11-complaints-and-investigations

IC review. Further information about the difference between FOI complaints and IC
reviews is available on our website.

Consequently, at this stage it would appear that an IC review is the more appropriate
and effective mechanism, rather than an FOI complaint, to address the issues you
have raised.

If we do not hear from you, we will assess your complaint to determine whether it is
more appropriately handled as an IC review. We will let you know if we decide to
treat your complaint as an IC review.

Please note:

e If your circumstances change, or your request has been resolved directly
with the (agency), please advise us by email as soon as practicable.

e Information about the way we handle your personal information is available
in our privacy policy.

Should you wish to follow up on this matter, please contact the OAIC by email
foidr@oaic.gov.au and quote the reference number at the top of this email.

Yours sincerely

OAIC
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Attachment B: Letter to IC Review applicant Seeking to Commented [SW28]: This is the sample correspondence that

N we are currently using
lodge a complaint as well

Our reference: [Insert reference number]
Agency reference: [Insert reference number]

[First Name Last Name]

[Company Name]

[Address Line 1]

[Address Line 2]

Your IC review application about an FOI decision by the [Agency] (Reference No)

Dear (applicant)

Thank you for your correspondence seeking to lodge an IC review application with
the Office of the Australian Information Commissioner (the OAIC) about the [name of

agency] (agency).

(delete)

Thank you for your complaint about the [name of agency] (agency) in relation to
your FOI request.

(delete)

I note you have also made a complaint about the way the Department has handled
your FOI request. Your concerns about the process will be considered during the IC
review.

(Delete)

The FOI Guidelines at [11.4] state:

The Commissioner’s view is that making a complaint is not an
appropriate mechanism where IC review is available, unless there is a
special reason to undertake an investigation and the matter can be dealt
with more appropriately and effectively in that manner. IC review will

OAIC
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ordinarily be the more appropriate avenue for a person to seek review of
the merits of an FOI decision, particularly an access refusal or access
grant decision.

You have sought [outcome]. | note that the Information Commissioner can only
make non-binding recommendations as a result of a complaint.

During a complaint investigation about the actions of an agency, the Information
Commissioner will not make a conclusion on whether the agency has made the
correct and preferable decision in relation to your request for information. The
Information Commissioner will only consider the merits of an agency’s decision in an

IC review.

Consequently, at this stage it would appear that an IC review is the more appropriate
and effective mechanism, rather than an FOI complaint, to address the issues you
have raised.

However, if wish to pursue a complaint about the Department as well as an IC
review, can you please advise by return email.

To enable us to properly investigate your complaint, please give as much
information as possible including:

e Why you are dissatisfied with the agency’s handling of your FOI request
e Details of what has occurred and who you dealt with

e What action or result you Wantl [Commented [SW291: Irene, this is a new proposed // ]
Commented [IN30R29]: Thanks - I've also added a para
Please note: above.

[Formatted: Font: (Default) Source Sans Pro, Font color: BIack]

e The OAIC has initiated preliminary inquiries with the (agency) regarding your
IC review, we will contact you once the (agency) responds to advise the next
steps. (remove if not deemed).

e Ifyou have submitted a request to the (agency) for internal review of its
decision and it has not yet provided you with an internal review decision,
please advise by return email. (remove if not relevant)

¢ You will be advised about the next steps in the IC review process once your
application has been assessed by a senior member of the FOI team.
Depending on the issues you have raised, this may take up to 4 - 8 weeks
(delete if deemed/or seeking further info from A)

e Ifyour circumstances change, or your request has been resolved directly
with the (agency), please advise us by email as soon as practicable.

¢ Information about the way we handle your personal information is available
in our privacy policy.

Should you wish to follow up on this matter, please contact the OAIC by email
foidr@oaic.gov.au and quote the reference number at the top of this email.

OAIC
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Yours sincerely

OAIC
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Australian Government

Office of the Australian Information Commissioner

Updated June 2023

Conducting an IC review: Deemed access
refusal matters

This worksheet provides guidance to assist with managing IC reviews of deemed refusal
decisions made under s ss 15AC(3), 51DA(2) or 54D(2) of the FOI Act.

This worksheet should be read in conjunction with:

e -Part 10 of the FOI Guidelines

e Direction as to certain procedures to be followed in IC reviews (for respondents)

e Direction as to certain procedures to be followed by applicants in Information
Commissioner reviews | OAIC,Iand

o fthe OAIC’s Regulatory Action Policyl

Deemed refusal decisions are currently dealt with by the Intake and Early Resolution Team,
and primarily involved their ‘Registrations sub team’ [including registration,
acknowledgment and issuing of preliminary inquiries], and the ‘Intake sub team’, who are
responsible for both the triaging of invalid applications, and progression of valid
applications through the IC review process. The ‘Early Res sub team’ is responsible for
assessment of applications that later progress to review of a subsequent revised decision.

Deemed decisions- key principles

e The statutory processing period to process a FOI request is defined in s 15(5) of the
FOI Act as being 30 days after the date of receipt of the FOI request.

e The statutory processing period may be extended prior to the expiration of that
period under various sections of the FOI Act to allow for additional processing time
(see ss 15AA and 15AB) or for third party consultation (see ss 26A, 27 and 27A). The
statutory processing period may also be extended after the expiration of the
processing period under s 15AC of the FOI Act by the Information Commissioner.

e Section 15AC(3) of the FOI Act provides that where an agency or Minister has not
made a decision on a request within the statutory processing period, the principal
officer of the agency or the Minister is taken to have made a decision personally
refusing to give access to the document.

e Similarly, s 54D(2) of the FOI Act provides that where an agency or Minister has not
made a decision on an internal review application within 30 days (as required by
s 54C(3)), the principal officer of the agency is taken to have made a decision
personally affirming the original decision. The period for making an internal review
decision can only be extended after the 30 day period has expired (see s 54D(3)).
OAIC
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e Section 51DA of the FOI Act contains similar provisions in relation to deemed
decisions with respect to applications for amendment and/or annotation (s 48) of
personal records. The period for making a decision on an amendment or annotation
application may only be extended after the 30 day period has expired (see s 51DA(3)).

Conducting IC review of deemed access refusal
decisions

Stage Actions

Registration and 1. The Registrations Officer is to rRegister the IC review and the Intake sub-team is to
Triage consider whether there-FOtrequestis has been a deemed access refusal decision on the
FOI request. Factors to consider include:
o wWhether the statutory processing period has expired

o  wWhether there has been an application or a request by the agency to ‘passively
agree!’ to an extension of time

o wherelf arequest consultation 24AB-process under s 24AB has commenced, e
whether the process has commenced during the statutory processing period or once
therequestbeeamethere has been a deemed access refusal.?

2. If there matteris-has been a deemed access refusal, the Intake sub-team is to consider
whether the application for IC review is valid (including whether it-ané has been made
within time); and-, if the application for IC review is out of time, refer to ‘Conducting an
IC review - Section 54T Extension of Time Application Checklist’, which can be found
here: D2019/003336.

3. -Ifthe IC review application is valid (because it has been made within time, among other
things), the Registrations Officer is to send acknowledgement letter to the applicant.

4. Ifthe application is valid, the Registrations Officer is also to allocate the Resolve file to
‘FOI - IC reviews - Deemed’ queue or ‘FOI- IC reviews - DHA Deemed’ queue if the
Department of Home Affairs [DHA] is the respondent.

5. Ifthe application is invalid, for example because it has been made out of time or does not
include evidence of the FOI request, no preliminary inquiries under s 54V to the
respondent are yet required. Instead, the Registrations Oefficer is to allocate the Resolve
file to ‘FOI - Triage’ queue for follow--up actions by the Intake sub-team. The
Registrations eOfficer to mark the ‘Aassessor Note’ field noting the reason for the invatid
application being invalid, using the following convention:

‘INOW] 54T required’ or ‘{NOW] FOI request required, or {NOW] out of jurisdiction’.

Valid applications 6. The Registrations team-Officer is to send s 54V preliminary inquiries email to the

only: Issue respondent. The respondent is given 1 week to respond. The tFemplate can be found
pPreliminary here: D2020/007259.
inquiries 7. The Registrations Officer is to mMark the ‘AAssessor Note’ field,” noting when the

preliminary inquiries response is due, using the following convention:
‘(DD/MM] PlIs due’.

8. The Intake sub-team is to monitor respense-due-from-the agency response’s due date. If
aresponse has not been provided by the due date, the Intake sub-team is to call or email

the rRespondent to follow up on the response.

1 A ‘passive agreement’ refers to an agency requesting an extension of time under s 15AA and advising the
applicant that where an applicant does not respond to the request, the agency takes that as a purported passive
agreement by the applicant to extend the processing period.
OAIC
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Stage

Preliminary
inquiriest
response
received:
respondent
confirms deemed
decision

Preliminary
inquiriest
response
received:
respondent
denies deemed
decision

H-N+o response to
s 54Z/55T nNotice

received:—issue
follow--up
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Actions
9.

1

1

1

1

1

1

1

1

o

1.

N

w

4.

w

6.

—~

If no response is received after a follow-up attempt, the Intake sub-team is to escalate to
Director -Intake and Early Resolution Team for consideration of issuing a s 54Z/55T
niNotice.

. If the respondent responds to the preliminary inquiries confirming a deemed decision has

been made,- the Intake sub-team is to draft a s 54Z/55T nNotice requesting a revised
decision or submissions and relevant processing documentation within 3 weeks. [The Yse
template s 547/55T notice in Resolve can be found under the 'All Actions’ tab of the
Resolve file by clicking-under ‘AddNew Procedure’, ‘—FOI Letter Templates’, ‘~Early
Resolution Letters (FOI)’ and- ‘MR-070 54Z/55T Deemed- Notice of IC review’].

The Intake sub-team is to then aAllocate an ‘Await Birector-Celearance - Director’ action
in Resolve to Director -Intake and Early Resolution Team.

. Director Intake and Early Resolution Team is to have regard to the Direction as to certain

procedures to be followed in Information Commissioner reviews (‘IC review pProcedure
dbirection’) and Part 10 of the FOI Guidelines, when considering whether to issue a s
547/55T nNotice.

. Once the s 54Z/55T nNotice has been approved, the Intake sub-team is to send the notice

to the respondent. Respense-period-previdedThe respondent is given 3 weeks to respond,
in accordance with the IC review procedure direction.

The Intake sub-team is to udpdate the ‘Assessor Notefield’ field with the following
convention:

‘[DD/MM] 54Z/55T due’.

. If the respondent responds to the preliminary inquiries advising that no deemed access

refusal decision has been made, the Intake sub--team is to assess the circumstances and
tof conduct further Pis-preliminary inquiries with the respondent, if necessary.} to
determine the correct status of the decision; and establish jurisdiction.

If no access refusal decision has been made [for example, where the applicant’s FOI
request was deemed to have been withdrawn by the applicant pursuant to s 24AB(7)
following a request consultation process, and that notice was issued within the statutory
processing timeframe], the Intake sub-team is to notify the applicant that the IC review
application is invalid given no reviewable access refusal decision has been made, and
invite the applicant’s comments within 7 days. As part of this invitation to comment, the
Intake sub-team is to itnclude notice of intention to finalise the application as invalid in
the absence of a response within 7 days. The Intake sub-team to consult Assistant
Director- Intake sub-teamin for guidance in the first instance where required, including
where the applicant provides a response contesting their application is not invalid.

. If the Intake sub-team is satisfied that a deemed access refusal decision has been made

[for example, where the respondent has refused to deal with an invalid request when a

request consultation process was required to have been undertaken], consult Assistant

Director -Intake sub-team in the first instance, prior to drafting a

s 54Z/55T notice commencing a review [refer to steps [6-10 bbove]. The Assistant Director[ Commented [BL4]: Tania - should this be steps 10-14 instead? ]
may wish to phone the respondent to discuss the OAIC’s views prior to considering [Commented [S5R4]: yes ]
whether to draft a s 547/55T notice commencing a review. The Assistant Director is to
inform the Intake sub-team as to when the s 54Z/55T notice should be drafted. The s
54Z/55T notice should include a summary of the OAIC’s reasons as to why there has been
a -decisionis-deemed access refusal decision —ed contrary to the respondent’s views.

18-If no response to s 54Z/55T niNotice has been received by the due date, the Intake sub-

team is to call or email respondent and request a response within 7 days. If no response
received by this date, Assistant Director Intake sub-team is to contact the responden,
advising that the next step in the process is to issue a s 55R Notice. The Intake sub-te|




Stage

Response to s
547/55T notice
received:
rRespondent has
provided a revised
decision to the
applicant

If no rResponse to
proceed email is
received

Closure of IC
review unders
54W(c)
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Actions

to dBraft a s 55R niNotice for consideration by the Director Intake and Early Resolution

Team. [The template

18. sSeetion 55R nMNotice-template can be found here: D2020/007254, b [Formatted: Default Paragraph Font
19. Relevant considerations to be taken into account when deciding whether to issue a s 55R| Formatted: Outline numbered + Level: 1 + Numbering Style:
nNotice include: 1, 2,3, ..+ Start at: 1 + Alignment: Left + Aligned at: 0 cm

Furtl

+ Indent at: 0.5 cm

Commented [BL6]: Hi Tania, should this be 's 54Z/55T"

instead?

tFhe reasons given by the respondent for non-compliance with thels 55E niNotice
tFhe length of time that the FOI request has been on foot {

tFhe subject matter of the FOI request [ Commented [S7R6]: yes

o

wWhether there are any significant or systemic issues to consider

Part 10 of the FOI Guidelines

the IC rReview pProcedure dbirection.

her guidance on issuing s 55R Notices can be found here: D2019/014476

20. Once the s 55R Notice has been cleared by the-Director Intake and Early Resolution Team,
the Director is to raise a Resolve aAction to Assistant Commissioner FOI for clearance.

21.0Once the s 55R Notice has been approved by the-Assistant Commissioner FOI, the Intake
sub-team is to send the notice to the respondent.

22.The

Intake sub-team is to ubbpdate the ‘Assessor Note' field* with the following

convention:

‘DD,

/MM] 55R due’.

23. Once the OAIC has been advised by the respondent that a revised decision has been
provided to the applicant and a copy of the decision provided to the OAIC, the Intake sub-
team is to sends a ‘proceed’ email to the applicant. The applicant is given 14 days to

advi
ema

se if they wish to proceed or withdraw their application for IC review. The proceed
il requires that the applicant provide reasons in the event they wish to proceed with

the review in accordance with the Direction as to certain procedures to be followed by
applicants in Information Commissioner reviews (‘IC review procedure direction for

applicants’)Cemmissioner’sprocedure-direction-ferapplicants. This email alse-is to

contains notice that if a response is not received by the due date, the IC review will be

final

ised under

s 54W(c) of the FOI Act based on a failure to comply with the Commissioner’s procedure
direction.

The 'pProceed’ email template can be found here: D2023/013037.

24.The

Intake sub-team is to mMark the ‘Assessor Note’ field with the following convention:

‘DD,

/MM] ITD to A due’.

25. Once a revised decision has been provided, the Registrations Officer is team-to update the
Resolve file with the s 54Z/55T response including the new agency decision details under

the

Agency Decisions’ tab of the file. The revised decision should be copied to the file as a

stan

d-alone document and categorised as a ‘55G revised decision’ through ‘Ddocument

Pproperties’ to ensure it can be captured for reporting purposes. The 55G decision drop

dow

n indicator on the Resolve home screen should also be completed to show that a

revised decision has been received in response to a deemed access refusal decision.

26.1f no

response to the ‘proceed’ email has been received, the Intake sub-team is to follow

up[with the applicant by phone where phone number has been provided.]mmtake sub-
team is to file note the phone contact attempt.

27.1fno

response to the follow--up action or to the ‘proceed’ emailt¥b from the applicant is

has been received, the Intake sub-team is to draft a decision to finalise the matter u

OAIC
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Stage

Response to

proceed email
received:

aApplicant
advises that they
wish to proceed
with -an-IC review

Response to

proceed email
received:

aApplicant
advises that they
wish to withdraw
their IC review
application
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Actions
s 54W(c) of the FOI Act for consideration by the-Director Intake and Early Resolution
Team.
The Peeision-to-finalisea-matterunders 54W(c) closure letter template can be found
here: D2023/013035.

Further guidance on consideration of whether to close an IC review under s 54W can be
found here: D2018/016247. {Commented [BL10]: Hi Tania, the CM reference is missing here }

28. The Intake sub-team is to aAllocate a Resolve file action to Director Intake and Early gicanCANdIEONICHE

Resolution Team for clearance. Assistant Commissioner FOI clearance of s 54W(c) closure[ Commented [S11R10]: added
letters is at the discretion of the Director for contentious or sensitive matters.

29. Once the closure letter has been approved, the Intake sub-team is to convert the closure
letter to a PDF and send a copy to the applicant and the respondent, in separate emails.

30. The Intake sub-team is to immediately update the ‘Aagency Déecisions’ tab of the
Resolve file, finalising any outstanding issues under s 54W(c), and finalise the IC review.
The staff member may prefer to allocate the matter into their name prior to finalisation?.

31. The Intake sub-team is to close the IC review.
31 «

[Formatted: Indent: Left: 0.5 cm, No bullets or numbering ]

32. If the applicant advises that they wish to proceed with the IC review, the Intake sub--team
is to send an acknowledgement email to the applicant, confirming the scope of the
review. If the scope of the review unclear, the Intake sub-team is to send an
acknowledgement email to include request for reasons to be provided in support of IC
review within 14 days. L’-\cknowledgement email can be found here:l

Commented [BL12]: | suggest deletion of this sentence, as I'm
unable to locate it on Resolve or CM; | understand that the sub-
team has been sending this acknowledgement email without a
template.

33.The Intake sub-team is to send an update email to the respondent advising that the
applicant wishes to proceed with the IC review. [Template email can be found here:}

convention:

34. If reasons are required from the applicant, mark the Assessor field with the following {Commented [S13R12]: Pls delete for now Bernie we can add it }
in later

‘(DD/MM] Subs from A due’.

35. The Intake sub-team is to ensure a full response has been provided to the s 547/55T
notice prior to moving matter to Assessments queue [for example, any processing

Commented [BL14]: | suggest deletion of this sentence, as I'm
unable to locate it on Resolve or CM; | understand that the sub-
team has been sending this acknowledgement email without a

template.
documentation or submissions required in the notice should be on file]. Commented [S15R14]: Pls delete for now we can add this in
36. The Intake sub-team is to update the Resolve file [for example, to update the ‘Aagency | later

Ddecisions’ tab to -includeing issues under review, and the summary field] and allocate
the matter to the ‘FOI - IC reviews — Assessment’ queue. The Intake sub-team is to mMark
the ‘Assessor Note’ field* noting there has been a -decisienwas-deemed access refusal
decision and the matter is ready for further assessment using the following convention:

‘INOW] Deemed refusal’.

3

]

. If the applicant advises that they wish to withdraw their IC review, the Registrations
Oefficer is to send a withdrawal acknowledgement email to the applicant. Email template
can be found here: D2020/007272.

38. The Registrations Osefficer is to notify the respondent by email that the applicant has
withdrawn their request for IC review and confirm that the matter is now closed. Email
template can be found here: D2020/007270.

39. The Registrations Officer isteam to update the Resolve file and close the file without

delay, finalising outstanding issues in the ‘Aagency Ddecisions’ tab as withdrawn.

39. <

[Formatted: Indent: Left: 0.5 cm, No bullets or numbering ]
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New IC review: Triage Process work sheet

Introduction

This checklist provides general guidance to review officers in the Intake and Early Resolution
Team for the registration and triage process of IC review applications.

Checklist to assist with Registration of IC review applications

Any time a new IC review application is received via email, post OR if more than one matters «
has been listed to be reviewed in a single webform matter, do the following:

[ Conduct a search on resolve, selecteliek- ‘Find Client’ to search for the correct applicant
(exercising caution with companies/directors etc. - cross reference with decision and
review form)

[ Enter last name of the FOI applicant

[ If there are no hits, eheekselect ‘New Client’ and enter in all possible fields (in particular
phone and email contacts)

i For Address, check validate and select from existing postcode, or ‘Not
registered’ if there are no options
ii. Check save and check ‘New Case’

U If there is a hit, open the client page for the correct person and click ‘New Case’ on top
right-hand corner

[ If thereis a hit and the IC review application relates to an existing client but relates to a
different FOI request made on the Right to Know website, select ‘New Client’ and enter in all
possible fields (in particular phone and email contacts). This is because whenever an
applicant makes an FOI request via the Right to Know website, a unique email address to the
FOl request in the format of ‘foi+request-... @righttoknow.org.au’ is generated. [Please do
NOT choose any existing client profile about the same entity, which likely contains an email
address that relates to a different Right to Know matter].

i. Check save and check ‘New Case’ “

[J Select ‘IC Review’ or appropriate type and click ‘eOk’
[ Everything in orange must be completed

[ Select EnterReview Type - be careful! This cannot be changed post selectionsag

1
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i Two optionsMest-eommen-eptions: Access refusal (includes charges and
amendment to personal information) and ; access grant (when someone

opposes to the release of documents for either personal or business reasons)

[J Method: To be determined

L1 Enter respondent/agency’s details. Never create an agency - select from options existing
profiles

F

#i. When selecting an agency or department, ensure that either ‘FOI Contact
Officer’ is selected in the individual below or that the email on the agency
profile is one which matches the agency’s primary FOIl email.

[ If a party is represented the review advisershettd add an additional party in ‘Parties’ tab «

[J Received date: This is the date the application was received by the OAIC. The review
adviser should include the method of receipt, whether it be via post, email or website.

[J Complete a google search of the FOI applicant to determine if the applicant has any
media links. If so, flag with supervisor to determine if sensitivity needs to be changed.

[J Save the entries - This should create a case number.

[ The review adviser will notice a new action popup: ‘Record case details and attach
]documentsti;

[ Clear categories on email with application etc. and drag onto the file on Resolve.

i On outlook, put the category back on the email and move to ‘Read case’
folder
ii. Check off ‘Record case details’ button

lApplications received via smart form\

Does the IC review request include a full copy of the decision?

Section 54N(1)(b) of the FOI Act provides that in order to make a valid application for IC
review a person must include a copy of the notice given under s 26 of the IC reviewable
decision for which an IC review is sought.

Check that:
[ the decision has been provided
[ the decision is complete and that there are no missing pages or attachments

[ the applicant has not sought IC review of more than one decision. If this is the
case, register separate decisions per the above instructions

If the decision is complete, fill in the ‘Agency Decision’ tab on resolve, include decision maker
‘add issue’ and allocate to FOI IC reviews Assessment. When completing this tab ensure that
you enter all of the relevant issues and exemptions applied in the decision.

If there is no decision, but they provide a copy of the initial purported FOI request or an
acknowledgment letter from the respondent agency, and claim no decision was made then
issue preliminary inquiries to the respondent agency-usirgthe-. The respondentis given 1
week to respond. Template can be found here: D2020/007259.

2
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Commented [HK1]: HI Sandra, could we include instructions
for selecting “FOI Contact Officer” as the Agency contact, this
assists greatly when creating the s 54Z notices on resolve as the
letter will not populate without a contact having been selected.

[Formatted: Indent: Left: 0.cm

Commented [HK2]: Should we include instructions for
categorising the documents (such as key document for decision,
general for internal correspondence etc).

Commented [SW3]: Steph, please complete this part including
steps that are not referred to above

|
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IC review request does not include a copy of the decision or the FOI request,
issue eenductinguiries-a request for information with-to the applicant

applicant via their preferred contact method

(] Ereate-aresolve-actionreminderdueinfdaysNoting in the assessor notes field, a

due -date of 7 days noting [<One week>] ‘RFI due’

(] If a decision is not provided in 7 days, draft a s 54N ’decision| -seeattachmentB

forFemplate-using MR-155 under FOI Letter Templates = Early Resolution Letters
(FOI)s 54N-decision-andand refer the draft decision to your Director for clearance

L1 If the decision is cleared, notify the applicant and close the IC review.

If the decision is provided, then process the resolve case file as per the above instructions,
filing out the summary field (per the below) and the ‘agency decisions’ tab.

Conduct the Triage process on resolve
L] Enter in summary field

] Paste template. See sample Attachment C for assessor notes entered on resolve
and allocate to FOI IC Reviews Assessments.

Does IC review eentains-subject-matterthatistimeeriticalersensitive-
nAaturesuch-asreview-of relates to an access grant decision?

U If yes, immediately contact the Department for the details of the FOI applicant
notifying the Department that a third party who was consulted has sought review.
Invite the Department not to release the documents pending the outcome of the
access grant IC review application. Refer to attachment D for a copy of the email that
should be issued regarding access grant review requests. Once notice has been
issued, move the matter FOI - IC Reviews Assessments queue.

[J If no, allocate to FOI IC reviews Assessments.

Does IC review contains subject matter that is sensitive or high-profile in
nature?

] If yes, complete ‘Sensitivity’ indicator on Main screen in Resolve under Review <«

Details by selecting one of the following options:

Sensitivity: | Mernber of Parfiament |:| ]
Vadidation:

Desred decision:

Also notify Director by email of any sensitive requests, prior to moving to FOI IC
reviews Assessments queue.

3
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sample letter of correspondence to the applicant advising that the
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[11f no, leave indicator at default setting of ‘Not sensitive’ - Formatted: Font: (Default) Source Sans Pro

\ [ Formatted: Font: Source Sans Pro
IC review applicant is also seeking to lodge a complaint about the way an ( Formatted: Font: (Default) Source Sans Pro

agency has handled their FOI request

Formatted: Font:
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o U U L

[ Check whether the applicant has sought review using the IC complaint smart form or
indicated that they wish to lodge a complaint

O Check the outcome that the applicant is seeking

[ Consider whether to contact the applicant to discuss whether to proceed with a
complaint or an IC review application. In particular;

e the outcome that the applicant is seeking

o thetime frames involved

e askthe applicant to clarify the outcome they are seeking in writing

e ifthe applicantis seeking to proceed with a complaint refer the applicant’s
correspondence to your Assistant Director for discussion.atthe-weekly

\
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Attachment A€ - Template for assessor notes
summary field entered-on rResolve main page

Summary

*deemed refusal [or affirmed] on XX*. FOI request [or internal review request] made
XX*

Request:

Decision under review: original decision dated @.

[Exemptions use]: @ document/s found within scope of request, released/exempt in full/part
under exemption/s @.

[Searches use]: No document/s found within scope of request. Access refused under s 24A
(insert relevant subsection if known).

[Practical refusal use]: @ document/s found within scope of request. (Insert @ hours to
process, decision making etc. any key points)

[Charges use]: $@ (insert calculation)

Number of documents at issue: @ (delete if not applicable)

Scope of review: Applicant seeks review of [Practical refusal/Exemptions ss @/Searches].
Applicant states (insert any key statements that allude to applicant’s scope of request. If not
known request in acknowledgement).

Notes for assessor::

oaic.gov.au

OAIC



a. Assessor Note
i. Enter the relevant exemptions or action status if

preliminary enquiries undertakenSummary:

 Tiekic Triape’

Attachment BB - Template for acknowledgement
letter to applicant (where the matter is deemed)

Our reference: <CASE NO>

Agency Reference: <REF>

By email: <Email>

Receipt of your IC review application

Dear Mr/Ms A,

Thank you for your application for Information Commissioner Review (IC review).

The Office of the Australian Information Commissioner (OAIC) is considering your
application.

If you wish to advise the OAIC of any changes to your circumstances, including your contact

details or if your FOI request has been resolved, please write to FOIDR@oaic.gov.au and
quote <CASE NO>.

6
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Please note that the OAIC’s preference is to receive IC review applications through our online
smartform, as this allows an application to be automatically registered and acknowledged,
which in turn allows us to progress an application more quickly. Please note that future
applications that are made by email will take longer to acknowledge and progress as they
require manual registration.

Kind Regards,
Orrelorepee i or i o b e
Ageneyreferencefinsertreference-number]

7
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Attachment C - Template for acknowledgement letter
to applicant (where the decision is provided)

Our reference: XXXXX

Agency reference: XXXXX

Applicant name
By email: XXXXX

Receipt of your IC review application

Dear [Mr/Ms name

Thank you for your application for Information Commissioner Review (IC review).

The Office of the Australian Information Commissioner (OAIC) is currently considering your
application.

[If scopeis clear] We understand that you are seeking a review of...[e.g. the exemptions
applied to the documents under ss XX and XX of the FOI Act; the searches undertaken by the
respondent to identify all documents relevant to your request etc.]

[If scope of review is unclear] To assist us in assessing your application, can you please
respond by [2 weeks] with the following information:

1. identify the aspect(s) of the agency or Minister’s decision about which the review
is sought

2. state why you disagree with the agency or Minister’s decision

3. identify which documents you consider have been wrongly refused, or which
exemptions have been incorrectly applied

4. [only include if relevant- otherwise delete] if the request has been refused on the
grounds that it would substantially or unreasonably divert an agency’s resources

or interfere with the performance of a minister’s functions (ss 24 and 24AA) -
specify the reasons why they believe the FOI request would not have this impact.

If you wish to advise the OAIC of any changes to your circumstances, including your contact
details or if your FOI request has been resolved, please write to FOIDR@oaic.gov.au and

quote <CASE NO>.

8
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Otherwise we will write to you with an update on next steps once your application has been
assessed.

Please note that the QAIC’s preference is to receive IC review applications through our online
smartform, as this allows an application to be automatically registered and acknowledged,
which in turn allows us to progress an application more quickly. Please note that future
applications that are made by email will take longer to acknowledge and progress as they
require manual registration.

Kind Regards,

Attachment D - Template for acknowledgement letter
to applicant (where OAIC is respondent)

Our reference: XXXXX

Agency reference: XXXXX

Applicant name
By email: XXXXX

Copied to: Legal@oaic.gov.au

Receipt of your IC review application

Dear [Mr/Ms name

Thank you for your application for Information Commissioner Review (IC review) of an FOI
decision made by the Office of the Australian Information Commissioner (the OAIC).

| intend to recommend that a delegate of the Information Commissioner exercise the
discretion to decide not to undertake this IC review under s 54W(b) of the FOI Act, which
would allow you to seek review at the Administrative Appeals Tribunal (AAT).

The effect of such a decision would be to finalise this IC review application and allow you to
apply directly to the AAT. You would then have 28 days to lodge an application with the AAT
in accordance with ordinary AAT processes.

The reasons for this recommendation follow.

Discretion under s 54W(b) of the FOI Act

Under s 54W(b), the Information Commissioner may decide not to undertake a review, or not
to continue to undertake a review, if the Information Commissioner is satisfied that the
interests of the administration of the FOI Act make it desirable that the IC reviewable
decision be considered by the AAT.

OAIC
9
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This is also referred to in the Guidelines issued by the Australian Information Commissioner
under s 93A (FOI Guidelines) at [10.88] - [10.89], which states:

The Information Commissioner can decline to undertake a review if satisfied ‘that the
interests of the administration of the [FOI] Act make it desirable’ that the AAT consider the
review application (s 54W(b)). It is intended that the Commissioner will resolve most
applications. Circumstances in which the Commissioner may decide that it is desirable for the

AAT to consider a matter instead of the Commissioner continuing with the IC review include:

e where there may be a perceived or actual conflict of interest in the Commissioner
undertaking review, including where:

o __the FOIl request under review was made to, or decided by, the Information
Commissioner or their delegate

e where consideration by the AAT would further the objects of the FOI Act, particularly
in relation to the performance and exercise of functions and powers given by the FOI
Act to facilitate and promote public access to information, promptly and at the
lowest reasonable cost (s 3(4)).

The OAIC will consult the parties involved in a matter before making a decision under s
54W(b) to conclude an IC review.

In this IC review, it is my view that it is in the interests of the administration of the FOI Act
that this review be closed and that you be provided the opportunity of applying directly to
the AAT for review, because it is apparent that:

° The FOI request under review was processed and decided by the OAIC.

e There may therefore be a perceived conflict of interest in the Commissioner undertaking
areview of a decision made by their own agency.

[Only if relevant: In this case, | also note the OAIC has already had an opportunity to reconsider the
decision under internal review].

The delegate of the Information Commissioner will review all material before the OAIC in
deciding whether to exercise the discretion to decide not to undertake a review in this case.

Next steps

If you disagree with this proposed recommendation, please write to us by [2 weeks] and
advise us of your reasons. Your reasons will be taken into account before a decision is made
on whether to finalise this matter under s 54W(b).

In the absence of a response by this date this IC review application may be finalised under
s 54W(b), and the parties will be notified of their review rights.

Yours sincerely

Name

Intake and Early Resolution Team

Date

10
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Attachment ED - Access Grant notification to affected
agency

Our reference: <OAIC Ref>

Your reference: <Agency Ref>

FOI Contact Officer

By email: <Agency FOI Contact Email>

New Third Party IC Review Application

Dear FOI Contact Officer

On <IC Review Application Date>, a third party applied to the OAIC for IC review of an access

grant decision made by the <Department/Agency Name> (Department/Agency) on <Access
Grant Decision Date>.

A copy of the IC review application and the <Agency’s> decision are attached.

12
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To assist us in assessing this application, can you please respond to confirm that the
<Agency> has not already released the relevant documents to the FOIl applicant?

If the <Agency> has not already released the documents, please do not release the
documents as these will be subject to review by the Commissioner.

I would appreciate your earliest response, or by COB <1 Week> please. “«  Formatted: Normal

Was the IC review application made within 60 days (in
the case of access grant decisions 30 days) after the
day notice of the IC reviewable decision was given
under s 26?

If the application for IC review was not made within 60 days in the case of an access refusal
IC review application and 30 days in the case of an access grant decision, follow the process
under conducting an IC review: Applications for extension of time to apply for IC review - s 54T

worksheet at TRIM LINK: D2019{003336‘ Commented [SW10]: This document is pending approval by

the Principal Director

OAIC
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Australian Government

Office of the Australian Information Commissioner

Mareh2026Updated June 2023

PROCESSING EXTENSION OF TIME
REQUESTS

The Freedom of Information Act 1982 (Cth) requires agencies and ministers to comply with
statutory timeframes for processing FOI requests. In some limited circumstances, the
timeframe may be extended, for example, with the agreement of the applicant or with the
approval of the Information Commissioner.

Further information on processing FOI requests can be found in Part 3 of the FOI Guidelines.

Where an agency is unable to process a request within the statutory processing period, the
FOI Act provides that the Information Commissioner is able to grant an extension of time to
finalise the FOI request.*

Commented [RA1]: Please include a footnote referring to
delegation instrument on the website.

If an agency or a minister is unable to process a FOI request and the statutory processing [COmmented [L2R1]: Footnote added below

clockis still running - an agency or minister can request an extension of time under s 15AB of
the FOI Act.

If an agency or a minister has not been able to process an FOI request within the statutory
processing period - that is the processing clock has expired, a-ainistereran agency or a
minister is able to request an extension under s 15AC of the FOI Act.

When requesting an extension of time, agencies and ministers are required to provide
submissions in support of its-the request. The information that the OAIC requires includes:

e Contact details of the applicant

e Date of receipt of the FOI request

e Scope of the FOI request

e Whether the statutory processing period has been extended under any other
provision in the FOI Act (e.g. imposition of charges, consultation process,
consultation with third parties or consultation with international governments)

e Whether the agency or minister has requested an agreement from the applicant to
extend the processing period under s 15AA

e Aplanon how the agency or minister intends to utilise the extra time if granted

! Australian Information Commissioner and Privacy Commissioner, Delegation of freedom of information powers Formatted: Font: Italic

and functions, 20 June 2019.
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e Submissions in support of its request

Mhere an agency or minister does not partiewtarise-provide sufficientthe reasons why-itisto
support its seeking-an-extension of time sufficienthy-inrequest-erderforthe decision-maker
te-makeaninfermed-decisien, it is open to the decision maker to request further information

from the agency or minister, but there is no obligation to do so.H

The OAIC has developed a Smartform which sets out the required information for an
extension of time application. Agencies and ministers are encouraged to use the Smartform
when requesting extensions of time.

Extension with the applicant's agreement (s 15AA)

An agency may extend the processing period by up to 30 days if the applicant agrees in
writing. The agency can also ask applicants for further extensions under s 15AA as long as the
combined length of all agreed extensions does not exceed 30 days. The agency must give
written notice of an extension to the OAIC as soon as practicable after the agreement is
made. If the agency does not tell the OAIC, the extension is invalid.

A's 15AA agreement cannot be made once an FOI request has become a deemed refusal
under s 15AC.

15AB - Voluminous and/or complex

Section 15AB of the FOI Act allows an agency or Minister to apply to the Information
Commissioner (IC) for an EOT, where they consider the initial period insufficient to deal with
an FOI request because the request is complex or voluminous (these are the only two issues
we are able to take into consideration when deciding whether to grant an 15AB EOT).

An extension of time can be granted for a period of 30 days or other period as the
Information Commissioner considers appropriate.

The following considerations should be taken into account when making an extension of

Commented [RA3]: Please include reference to

Agency resource, which sets out guidance to agencies
EOT smartform, which agencies are encouraged to used

{ Commented [IN4R3]: Please see revision and link to

smartform
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time decisionPeintsto-consider:

\Delegation: Delegation for making administrative decisions on extension of time
applications is APS 5 and above,

[ Formatted: Font:

| _The due date of the request, having regard to other statutory provisions which have
been applied? (Note: these are generally checked at the triage/registration stage)
Example:
o Agreement by applicant (s 15AA)
o Consultation with third parties (s 15(6))
o __Consultation for the purposes of a practical refusal reason (s 24AB)

o Application of any charges (s 29)

[ jstheWhether the processing period has ended ;&mque&%sﬂkmﬂmel Iftheldue <

date for the decision has passed, then an application under s 15AB is-rot
avattablecannot be made. Hthisoeeursdiseusswith-See Assistant Director or
#Director of the trvestigationsand-Comphianeelntake and Early Resolution team,
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https://forms.business.gov.au/smartforms/servlet/SmartForm.html?formCode=ICRF_1

o IsWhether the request is voluminous?: In determining whether a request is
voluminous, regard must be had to the number of documents within the scope of the
request. The agency’s size should also be Fake-taken into consideration-thesize-of
the-ageney-: A smaller| agency wittmay consider a request of 300 pages voluminous,
whereas larger agencies sueh-asthe-ATOmay routinely processes requests nte-the
theusandsinvolving >1000 pages.

[1__istherequestecomplexWhether the request is complex?-: In determining whether a

request is vetuminetuscomplex, regard must be had to: [Formatted: Font: +Body (Source Sans Pro)

o The scope and nature of the documents requested, including any
sensitivities that exist, and the range of documents captured by the request

o Whether multiple third party consultations are required (for example, where Formatted: Font: +Body (Source Sans Pro)

it may involve cabinet material or national security material) [FOfmatted: Font: +Body (Source Sans Pro)
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documents do not exist in a discrete form and the agency is attempting to
collate the requested information from multiple databases or platforms;

——Whether Speeiatised-specialised subject matter expertise is required to
assess release of the documents. This is a consideration in relation to the

types of requests that certain agenaes process, for eExample, sinetude:

. [ Formatted: Font: +Body (Source Sans Pro)

requests for sensitive business information such as formulas for generic [Formatted

medicines and approvals for medicines which require expertise outside of
the FOI team, or specialised tax informationthe FO+Hteamare unfamiliarwith
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The time requested by the agency: Whether the time requested is reasonable, having

regard to the work undertaken to date and the plan for additional time (see below).
The timeframe granted can be varied (for example, an extension of two additional

weeks rather than the four additional weeks sought).

o[ Steps undertaken by Has-the agency been-actively-using-the-timeto progress the « Formatted: Bulleted + Level: 1 + Aligned at: 0.63 cm +
. o . . . Indent at: 1.27
request?: Consider the submissions provided by the agency, including theAsk-them nem a cm

for-a breakdown ithe timeframe-of-how-ithasbeenused-eg of how the statutory

processing timeframe has been used:

EXAMPLE: Work done to date: The ATO started the search and retrieval process,

but paused its searches when the size of the initial request became apparent.

o The FOI decision maker then issued a practical refusal notice. The applicant
responded by reducing the scope of the request, and the practical refusal
reason was removed. The size was reduced to a little more than 300 pages of
documents, by the time searching was complete.

o Asoutlined above, the content of the documents were such that the ATO
needed to consult with the Department of Industry. At the time of making this
application, the FOI decision maker has not yet received the Department of

Industry’s submissions.
o | The agency’s plan for additional time: Agencies should provide their plan for the < [Formatted: Font: +Body (Source Sans Pro) }
additional time to be grantedbees-the-ageney-havean-ongoingplan? Fhissheuld Formatted: List Paragraph, Bulleted + Level: 1 + Aligned at: }
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e xample: Work to be done in the additional time <  Formatted: Font: Bold )
e .Days 1-7-review and the Department of Industry’s submissions ‘ [ Formatted: Font: +Body (Source Sans Pro), Bold ]
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. Days 8-15 - review and edit the documents, further consultation with k [ Formatted: Font: +Body (Source Sans Pro) ]
internal stakeholders if required
e Days 15 - 21 - schedule the documents, prepare the draft decision

letter, and have the decision letter peer reviewed.

Formatted: Font:

o_ﬂf in doubt, der’thesitatete-ask the agency to provide further details, eg-846 -~

Formatted: List Paragraph, Bulleted + Level: 1 + Aligned at:

o [ Formatted: Font:
{ 1.27 ¢cm + Indent at: 1.9 cm

Commented [RA11]: | thought we were relying heavily on the
submissions and making decisions based on evidence submitted?

Commented [IN12R11]: We do both. Happy to delete if you
want to make a firm directive that we do not go back for RFI.

| Are there charges involved?|Section 29 of the FOI Act provides that an agency or
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processing period - the agency or minister is unable to impose the charge and as
aresult must refund any payment made by the FOI applicant.
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;[We can’t take reasons such as people being on holiday into account. We do at
Christmas/New Year, but not generally during the year.l

. lPreparing and finalising an extension of time decision} -

# | Once you have made a decision to either grant or decline an extension of time, =«
complete the Resolve fields below:

= RQ20/C IC Request Entry - [m] X
B ssve ¥ Undo | @ Print [& Print Preview | Q Close ICRequest | @4 Search Document Content

Case Number: File Security:

Agency Case Officer: i 3 Destruction Status:

Target Date: Retention Class:

Main Al Actions Documents Parties XRefs File Movements Person Matching

Requestor Details Request Relating to =
|DHS - Department of Human Services Find  Open | Unknown | || Find Open  Unknown
Contact: 1 Find Open  Select Boptusnet.com.au

Preferred method of contact: Email
BH: (02) 6223 4400 FX: (02) 6223 4499
privacy@humanservices.gov.au

Rep By Represented By (Request Relating To)

/
Find | Open | Find @hen

IC Request Details »
Received Date: [12-Mar-2020 @~ Agency Request Received

3-Feb-2020

How Received: | Spread sheet , Original Decision Date:

Registered By: |Spreadsheet Queue Extension Date: |

Agency Reference Number: ‘ Days Extended: |
' Regquest Decision: |

Summary (Press F2 for Full Screen) Open Actions

Imported from Spreadsheet A [ Action Name Due Date

Date spreadsheet submitted: 16/03/2020

Date FOI request received: 3/02/2020

Agreed length of extension: 45

Current date decision is due: 4/03/2020 |

Maves danicinn data with amcand avbansian: 10/04 /3090

(]

Complete the relevant template on TRIM listed in the tables below.
L1 Whilst completing the decision you should have regard to the sample letters on

decision making located here: TRIM LINK
[| _Once adecision for the agency or minister and the applicant has been drafted
place these on the Resolve file marking the property field accordingly:
o ‘Draft decision to FOl applicant’
o ‘Draft decision to Requestor’
g [Raise an action for clearance assigned to the Assistant Director or Director of the
tavestigations-and-Compliancelntake and Early Resolution team-te-“Await
. . .. . . ]
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= Availability of decision maker

= Availability of area to process FOI request, including due-te-staffing

shertages-absence of key decision making personnel

= [ Formatted: Font: +Body (Source Sans Pro)

= Enlivenment of Business Continuity Plan, which redeployed FOI staff <

to high priority functions
Whether the FOI applicant objects or may object to an extension and whether

L] Thetime requested by the agency: Whether the time requested is reasonable, having

consultation with the FOIl applicant is required:

o Agencies may include in their application if they have attempted to seek an

extension of time agreement under s 15AA

o Ifaprevious s 15AB application has been made, review the relevant Resolve

record for any apparent objections from the applicant. In such

circumstances, please consult with the FOI applicant prior to making a

decision. For further information, see ‘Consulting on EOT

[ Formatted

[ Formatted: Font: +Body (Source Sans Pro)

applicationsConsulting on EOT applications€enstitingenEOF

[ Commented [RA30]: Hyperlink to below

—Steps undertaken by the agency to progress the request: Consider the submissions

|:|

regard to the work undertaken to date and the plan for additional time (see below).

provided by the agency, including the breakdown -of how the statutory processing

timeframe has been used:

but paused its searches when the size of the initial request became apparent.

o The FOl decision maker then issued a practical refusal notice. The applicant

responded by reducing the scope of the request, and the practical refusal

reason was removed. The size was reduced to a little more than 300 pages of

documents, by the time searching was complete.
o As outlined above, the content of the documents were such that the ATO

needed to consult with the Department of Industry. At the time of making this

application, the FOI decision maker has not yet received the Department of

Industry’s submissions.

The agency’s plan for additional time: Agencies should provide their plan for the
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additional time to be granted:

xample: Work to be done in the additional time

Days 1 -7 - review and the Department of Industry’s submissions (when they

= [Formatted: Font: Bold

. [ Formatted: Font: +Body (Source Sans Pro), Bold

arrive), and consult internally if required

Days 8-15 - review and edit the documents, further consultation with internal

stakeholders if required

Days 15 - 21 - schedule the documents, prepare the draft decision letter, and

have the decision letter peer reviewed.
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statutory processing period has expired and it is requesting an extension of time

for administrative purposes?l [ Commented [RA32]: What do we mean by this? ]
[0 Whether the FOI Applicant has sought IC review of the deemed access refusal [Commented [IN33R32]: revised ]
decision, f Formatted: Font: 11 pt ]
{ Formatted: Font: +Body (Source Sans Pro) ]
f Formatted: Font: +Body (Source Sans Pro) ]
\Prepa ring and finalising an extension of time decision\ Commented [RA34];: Please complete, noting how to generate
) T~ atemplate letter on Resolve
LI Once you have made a decision to either grant or decline an extension of time, Regard to sample letters on decision making
. Decision to agency
complete the Resolve fields below: gt sl
™ RQ20/ IC Request Entry - (m] X Clearance and QA process

Bl Sove ndo | @ Print [ Print Preview | &) Close IC Request | @4 Search Document Content How decisions are sent
= ) ) [ Formatted: Indent: Left: 1.4 cm ]
Case Number File Security:
Request from: Case Officen: i L Destruction Status:
Sub Type: s15AC - deemed refu Target Date: Retention Class:
Title: DHS - Department of Human Services
info: This is a Spread sheet case
Main  All Actions Documents Parties XRefs File Movements Person Matching
Details Request Relating to f
DHS - Department of Human Services || Find | Open| | Unknown | | | Find |Open umwww‘ [
Contact | Find Open | Select @optusnet.com.au ‘
Preferred method of contact: Email
BH: (02) 6223 4400 FX: (02) 6223 4499
privacy@humanservices.gov.au
P By P By (Request Relating To) /
|[Find | [Gpen! [ Find</0pen
|
|
IC Request Details -
Received Date: 12-Mar-2020 @ Agency Request Received | 3-Feb-2020 B- | |
boluiivisand. .M — |
How Received: Spread sheet v Original Decision Date: |
Registered By: Spreadsheet Queue Extension Date:
Agency Reference Number: Days Extended: f
Request Decision: (
Summary (Press F2 for Full Screen) Open Actions =
Imported from Spreadsheet A | Action Name Granted with conditions Due Date
Date spreadsheet submitted: 16/03/2020 S:‘"’ varied
Date FOI request received: 3/02/2020 gened
Agreed length of extension: 45 Invalid
Current date decision is due: 4/03/2020 |
Maces danician data with aneand avbansian. 10/04 15000 Y
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[1Complete the relevant template on TRIM listed in the tables below.

L1 Whilst completing the decision you should have regard to the sample letters on
ldecision making|located here: [15AC grant] D2023/006079 [15AC decline] TRiM
HNK

[1__Once adecision for the agency or minister and the applicant has been drafted
place these on the Resolve file marking the property field accordingly:

o ‘Draft decision to FOIl applicant’

o ‘Draft decision to Requestor’

__[Raise an action for clearance assigned to the Assistant Director or Director of the
Investigations and Compliance team|

[ Once the decisions have been cleared, insert your signature (APS employees)
and convert the document to a PDF.

[1Proofread the decisions to ensure:

o __FOl applicant details are correct
o __Decision date is correctly recorded
o Reasons have been particularised
o Delegated decision maker has signed the decision
[ Send the individual decisions to the parties from the FOIDR@oaic.gov.au

mailbox

LI Place the sent emails onto the Resolve file

Close the resolve file,

Commented [IN35]: Added given comment above - please
clarify what these are.

Commented [IN36]: For discussion - this will then go to their
immediate supervisors - not the FOl Team

Commented [RA37R36]: Please see revisions

throughout

{ Commented [IN38R36]: Noted thank you - revised
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rainisterboth parties
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15AC - Beelineletterto-FOlapplicant Template decision to | D2023/00607992626/095099

refuse EOT letter to both parties

Formatted: Font: +Body (Source Sans Pro)
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Consulting on EOT applications:

The FOI Guidelines provide that when considering extension of time applications, the

(
N

N ( Field Code Changed
(

Information Commissioner will take into consideration the application and whether
discussions with the applicant about the delay and extension application have occurred.?

The FOI Guidelines also provide:

about a request for an extension of time under s 15AC following a deemed decision. However,

the Information Commissioner is not precluded from seeking the views of an applicant where
itis a relevant consideration in deciding whether to grant the request for an extension of
time.2

Circumstances where FOI applicants must be consulted “

[1_If a previous extension of time has been granted

[ lifthe request is for everl630 dayslor more

[1Where the agency or minister has advised that the applicant has raised concerns
regarding the delay in processing or has refused an extension of time unders
15AA

= Where the FOI applicant may reasonably object to the extension being granted

and it is reasonably practicable to conduct consultation [which includes the

consideration of the likelihood of receiving a response from the applicant within
the three day consultation timeframe.-isa memberof partiament

O

A

O Llf the request relates to an FOI applicant who is a journalist, or a current or
former parliamentarianl

Circumstances where FOI applicants should be consulted “

If the extension sought is significant in length [30 days or more] and the FOI

applicant’s views on the request have not otherwise made known to us
|f the scope of the request is significant or sensitive in nature, for example, if the

FOl request relates to a subject of high public or media interest, or the FOI
request has been made by a journalist, social influencer, minister or member of
parliament, or

[ Ifthe agency or minister has imposed charges to process therequest.,

¢ N . .

A

2FOI Guidelines [3.157].

3 FOI Guidelines [3.158].
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Consu [tation process < Formatted: Heading 3, Space After: 0 pt, Line spacing:
single
[__TheFOl applicant is ordinarily provided 3 working days to provide a response. [Formatted: Font: +Body (Source Sans Pro)
Consultation may be conducted by phone [for less complex requests] or by
email.
A copy of the agency’s reasons [excluding staff contact officer details] should be
provided to the FOI applicant for consideration., [Formatted: Font: +Body (Source Sans Pro)
« [ Formatted: Font: (Default) +Body (Source Sans Pro)
[ Formatted: Space After: 6 pt, Line spacing: single
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single
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Sample consultation email to FOI applicant D2020/005196 Formatted: Font: +Body (Source Sans Pro)
" T Formatted: Font: +Body (Source Sans Pro)
Sample acknowledgement email to agency or minister D2020/005200 .
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For further information

GPO Box 5218 Sydney NSW 2001 | P 1300363992 | E enquiries@oaic.gov.au
Or visit our website www.oaic.gov.au
The information provided in this resource is of a general nature. It is not a substitute for legal advice.
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Australian Government

Triage:

Office of the Australian Information Commissioner

Step | Issue

Action

1 Read application
form

Proceed to step 2

2 Check against the
application form
if the correct
Requestor details

If yes proceed to step 3.

If not:

have been

uploaded into

Resolve
Then type in the display name
Find now
Select (or add new client)
Then add in agency contact
Select ok and it will autofill the details.
Proceed to step 3.

1300 363 992 T+61292849749  GPO Box 5218 www.oaic.gov.au

oaic.gov.au/enquiry

F+61 29284 9666 Sydney NSW2001  ABN 85249230937



https://forms.business.gov.au/smartforms/servlet/SmartForm.html?formCode=APC_ENQ

Check if the If yes proceed to step 4
correct Request
relating to (FOIA) | If not:
details have been
uploaded

- Find

- Display name

- Check contact email is correct (Check both the EOT application as well as the
original FOI request)

- Select

If the FOIA is represented you will need to add in the Representative details
following the same steps as above.

Select OK and it will autofill the details.

Proceed to step 4.

X- Ref any In the Resolve mainframe select ‘Find case’
previous EOT
applications for
the same agency
number

- Enter the Agency reference number provided in the EOT application

- Find now

- You may also need to run the search again removing or adding any spaces
between letters and numbers to ensure all are captured.

- Ifnorelated EOTs are found proceed to step 5.




- Ifrelated cases are found go back to the Resolve matter file and click on the
‘X-ref’ tab:

- Click ‘New’

- Typeinthe related RQ number (identified in ‘Find case’ search above).
- Click ‘OK’

- Repeat the process for any other related EOTs

Proceed to step 5.

Check dates
provided by
agency are
correctly entered

For 15AB applications:

Original decision due date is after the EOT received date = still within
processing period = valid 15AB application.

For 15AC applications:

Original decision due date is before the date the EOT received date = outside
processing period = valid 15AC application.

For 54D applications:

Original decision due date is before the date the EOT received date = outside
internal review processing period = valid 54D application




Confirm dates by checking against the EOT application including the original FOI
request to the agency for an indication on when the processing period started.

Then check any clock stoppage periods (will be provided in the submissions in the
application) and any previous EOTs granted (ss 15AA or 15AB).

Confirm your calculation of the received date is the same as the agency’s due date. If
not correct check with Assistant Director or Director and consider RFI to agency
seeking further particulars.

If correct proceed to Step 6 for assessment.

Assessment:

Read application

Paying attention to whether there are any of the following:

- Covid related reasons for delay
- Processing period affected by:
o S24AB process
o Charges
o Third party consultation
o Previous EOTs (consider whether granted or declined)
- Applicant’s views on extension (if known)
- Reasons provided (sufficiently address the elements?)
- Any sensitive issues/subject matter that need to be escalated to EL2? If so
notify EL2.

Gotostep7

Record if covid
related reasons

If no Covid related reasons go to step 8.

If covid related reasons click the Covid-19 box:

Proceed to step 8




Notes added to

In summary box include the applicable notations:

Summary - Smartform
(yellow) box - 24AB
- 15AA
- Charges
- 15(p)
- Previous 15AB
- Consultto FOIA due @ 3 days
- RFlItoRdue @ 1-2 days
Example:
Press save
If awaiting a response (either RFl or consult) ensure matter remains in ‘FOI- EOT’
queue and close the file.
Once aresponse is received or if no further response received, proceed to Step 9.
Assessment and If there is no further outstand information required (RFI or consult response from
allocate FOIA) then add the notation to the summary field:

- ‘Proceed to decision’

Make any additional notes such as:
‘applicant agrees’
- ‘applicant ‘objects’
- ‘Note sensitive submissions’
- ‘EL1orEL 2 to clear decision prior to finalisation’




Proceed to step 10

10

Allocate to
decision maker

From the ‘case officer’ drop down menu select decision maker:

Press save

Close the file.

The matter is then allocated to the decision maker who will consider the application
and proceed to make a decision.




FOI Intake and Early Resolution Team — Extension of Time (EQT)

queue management

1.

As an internal KPI, the OAIC aims to respond to extension of time (EOT) applications within
10 calendar days.
‘Red Zone’ matters are:

a. all EOT applications that are 6 to 10 days old

b. s 15AC and s 54D applications where the time between the date of EOT request and

the EOT due date sought is less than 5 days.

‘Non-Red Zone’ matters are all EOT applications other than ‘Red Zone’ matters, including:

a. s 15AB, s 15AC or s 54D applications that are 0 to 5 days old

b. s 15AB, s 15AC or s 54D applications that are over 10 days old (backlog matters).
The ‘Target Date’ column of the EOT queue will generally assist in identifying ‘Red Zone’ and
‘Non-Red Zone’ matters.
The officer rostered for ‘Non-Red Zone’ matters should aim to send consultation emails to
Applicants or sending Request for Further Information (RFI) emails to Agencies within 1 day
of receipt. This is to ensure that a decision can be made when those matters become ‘Red
Zone'. Generally, a consultation email to an Applicant should be sent after an Agency’s RFI
response has been received, where sending a RFl email to the Agency is required.
The officer rostered for ‘Red Zone’ matters on a Friday or on a day before a public holiday
should be mindful of matters that will become 10-day-old on the following Saturday/Sunday
or public holiday.
To increase visibility of all open EOT matters, generally an officer should not assign a matter
to their own queue, unless the officer intends to close the matter by COB of the same day of
assigning or it is more appropriate for one officer to take ownership of the matter due to its
complexity or a higher volume of engagement with the Applicant or the Agency.
The following officers are responsible for progressing and, where possible, finalising ‘Red
Zone’ or ‘Non-Red Zone’ matters in the EOT queue on their rostered days.

Table 1: Roster - EOT (from 1 July 2023)

Monday Tuesday Wednesday | Thursday Friday
Red Zone Tom Tom Tom Tom Bernie
matters
Non-Red Bernie Bernie Bernie Bernie Tom
Zone
matters

Despite the roster in Table 1, EL1/EL2 may regularly allocate any EOT matters to any officers,
taking into account staff leave and operational needs (for example, where there are more
Non-Red Zone matters than Red Zone matters on any given day [and vice versal]).



LAl Bernie

From: LAl,Bernie

Sent: Monday, 27 February 2023 9:53 AM
To: HARRIS,Noah; SELVARAJAH,Avanithah
Cc: STRATHEARN, Tania

Subject: EOT queue management worksheet

Hi Noah and Avi,

Please find here (D2023/004379) a worksheet on our new process of managing the EOT queue, including our roster:

Table 1: Roster - EOT (from 27 February 2023)

Monday Tuesday Wednesday | Thursday Friday
Red Zone Noah Avi Avi Noah Bernie
matters
Non-Red Bernie Bernie Noah Avi Bernie
Zone
matters

I’'m keen for us to trial this new process to see if it will make us manage the queue even more efficiently. | will also
keep monitoring the numbers of Red Zone matters and Non-Red Zone matters each day to ensure that the workload
of the 2 rostered officers each day is not disproportionate.

Also, please note that following on our meeting last Wednesday, I've included an example where we may assign a
matter to our own queue — where ‘it is more appropriate for one officer to take ownership of the matter due to its
complexity or a higher volume of engagement with the Applicant or the Agency’ to ensure that our efforts are not
doubled (or tripled). For example, this may be ideal for a matter where you find yourself, or anticipate that you will
be, writing extensive file notes on the Resolve file on your interactions with either party. If you encounter one of
those matters, feel free to just assign it to yourself and let me/Tania know.

Cheers,
Bernie

Bernie Lai | Assistant Director

Intake and Early Resolution Team

Freedom of Information Regulatory Group

Office of the Australian Information Commissioner
GPO Box 5288 Sydney NSW 2001 | oaic.gov.au
+61 2 9297 9006 | bernie.lai@oaic.gov.au
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LAl Bernie

From: LAl,Bernie

Sent: Friday, 17 March 2023 10:03 AM

To: SELVARAJAH,Avanithah; HARRIS,Noah

Cc: STRATHEARN, Tania

Subject: RE: EOT queue management worksheet - update

Hi Avi and Noah,
Just updating our EOT roster, as Avi is now working on Fridays:

Table 1: Roster - EOT (from 13 March 2023)

Monday Tuesday Wednesday | Thursday Friday
Red Zone Noah Avi Avi Noah Bernie
matters
Non-Red Bernie Bernie Noah Avi Avi
Zone
matters
Cheers,

Bernie

From: LAIl,Bernie
Sent: Monday, 27 February 2023 9:53 AM
To: HARRIS,Noah <Noah.Harris@oaic.gov.au>; SELVARAJAH,Avanithah <Avanithah.Selvarajah@oaic.gov.au>

Cc: STRATHEARN, Tania <Tania.Strathearn@oaic.gov.au>
Subject: EOT queue management worksheet

Hi Noah and Avi,
Please find here (D2023/004379) a worksheet on our new process of managing the EOT queue, including our roster:

Table 1: Roster - EOT (from 27 February 2023)

Monday Tuesday Wednesday | Thursday Friday
Red Zone Noah Avi Avi Noah Bernie
matters
Non-Red Bernie Bernie Noah Avi Bernie
Zone
matters

I’'m keen for us to trial this new process to see if it will make us manage the queue even more efficiently. | will also
keep monitoring the numbers of Red Zone matters and Non-Red Zone matters each day to ensure that the workload

of the 2 rostered officers each day is not disproportionate.

Also, please note that following on our meeting last Wednesday, I've included an example where we may assign a
matter to our own queue — where ‘it is more appropriate for one officer to take ownership of the matter due to its
complexity or a higher volume of engagement with the Applicant or the Agency’ to ensure that our efforts are not
doubled (or tripled). For example, this may be ideal for a matter where you find yourself, or anticipate that you will
be, writing extensive file notes on the Resolve file on your interactions with either party. If you encounter one of
those matters, feel free to just assign it to yourself and let me/Tania know.



Cheers,
Bernie

@
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Bernie Lai | Assistant Director

Intake and Early Resolution Team

Freedom of Information Regulatory Group

Office of the Australian Information Commissioner
GPO Box 5288 Sydney NSW 2001 | oaic.gov.au
+61 2 9297 9006 | bernie.lai@oaic.gov.au
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LAl Bernie

From: LAl Bernie

Sent: Wednesday, 1 March 2023 10:58 AM

To: SELVARAJAH,Avanithah; HARRIS,Noah

Cc: STRATHEARN, Tania

Subject: Sharing agencies' responses in EOT applications with applicants in consult emails

Hi Avi and Noah,

As discussed individually with you earlier this week, going forwards when we send a consult email to an FOI
applicant about an agency’s EOT application, we will generally share the agency’s response to our standard 5 RFI
guestions usually found on the 2nd last page of the PDF version of the EOT application. This is mainly for procedural
fairness reasons. | also note that before an agency submits an EOT application via the online smart form, there is a
warning twice which indicates that the OAIC will share the EOT application including any attachments with the
applicant.

You may do this by either:

e copying the agency’s response in its entirety and pasting it to the section in the consult email to the
applicant, where it says ‘[Agency] has advised the OAIC that: ..." (which will likely require re-formatting of
the copied text), or

e taking a screenshot of the agency’s response in its entirety by using the ‘Snip & Sketch’ app which should be
installed in your laptop, before pasting it as an image in the consult email to the applicant where it says
‘[Agency] has advised the OAIC that: ..." [I'd be happy to facilitate a demonstration of this].

That said, please review the agency’s response carefully — if the agency states that a particular piece of information
is not to be shared with the applicant for confidentiality or otherwise, please flag this with me/Tania — in which case,
we may ask the agency to submit a version of the EOT application that can be shared with the applicant (and,
therefore, can be considered by an OAIC decision maker in deciding their EOT application). We don’t and won’t do
any redactions on behalf of the agency. RQ23/00639 is an example where | asked an agency to re-submit their EOT
application for a similar reason.

Please let me know if you have any questions about this new approach.

Thanks,
Bernie

Bernie Lai | Assistant Director

Intake and Early Resolution Team

Freedom of Information Regulatory Group

Office of the Australian Information Commissioner
GPO Box 5288 Sydney NSW 2001 | oaic.gov.au
+61 2 9297 9006 | bernie.lai@oaic.gov.au
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Types of Extensions of time

The Freedom of Information Act 1982 (Cth) (the FOI Act) provides that a valid FOI
request must be processed within the statutory processing period.

The statutory processing period is 30 days from the date on which the request was
received unless validly extended (s 15(5)(b)).




Extensions without application to the Information

Commissioner

The FOI Act allows the agency or minister to extend the statutory
processing period in certain circumstances:

e s 15AA by agreement with the applicant.

e s 15(6) for consultation with a third party (s 26A Commonwealth-
State; s 27 business; s 27A person privacy).

e s 15(8) for consultation with a foreign entity.




Extensions of time by application to the

Information Commissioner

The FOI Act also provides that an agency or minister can apply to the
Information Commissioner for further time to process a request where the
agency has been unable to finalise the matter within the statutory processing

period:

s15AB — complex or voluminous requests.

s 15AC — deemed access refusals.

s 51DA — deemed refusal for amendment or annotation.

s 54D — deemed internal review decisions.

The current delegations to make extension of time decisions are at APS 5 level

(for APS employees).




‘Stop clock’ provisions

OAIC



Provisions where the processing clock stops

Section 24AB — request consultation

Section 24AB(8) of the FOI Act provides:




Provisions where the processing clock stops cont.

Section 31 — decision to impose a charge

Section 31 of the FOI Act provides:




Extensions of time — provisions and
decision making

OAIC



Section 15AA

OAIC



Section 15AB

OAIC



Section 15AC

OAIC



Section 15AC cont.




Decision making

Based on the facts and circumstances

Is the extension appropriate?

Consider the FOI applicant's comments

Decision makers can grant, decline or vary

OAIC



Tips and questions

OAIC



Tips

Check the dates — agencies don'’t always get it right

Has the agency applied for the correct type of EOT?

Has the OAIC been notified of the s 15AA? — if not request a copy
Is the reasoning adequate? — if not, conduct RFls

Do | need to consult with the FOI applicant?




Questions, discussion, shared
wisdom from our FOI team’s
extensive experience...

oaic.gov.au



LAl Bernie

From: STRATHEARN,Tania

Sent: Thursday, 25 May 2023 11:01 AM

To: LAIl,Bernie; HANAEE, Thomas; HARRIS,Noah
Subject: 15AC EOT requests [SEC=OFFICIAL]

Hi team

In relation to deciding 15AC EOT requests, the agency would still need to justify why the additional processing
time is appropriate, and our decisions should include the reasons as to why we consider the extension justified. It
would not be sufficient to say that granting the extension is justified because it supports the purpose behind
15AC- otherwise the granting of extensions be an automated function.

While the purpose of a 15AC extension is to avoid the need for the applicant to seek IC review of the deemed
refusal, s 15AC(5) states that the Commissioner ‘may allow further time considered appropriate’ for the agency or
minister to deal with the request. It is clear from these terms that any granting of an extension would still need to
be justified, and it will not be appropriate in every case for an extension to be granted.

Our FOI Essentials guidance makes clear that reasons need to be provided by the agency to support an extension
of time:

Extension following a deemed refusal decision (ss 15AC, 54D, 51DA)

An agency may apply to the OAIC for further time after a decision has become deemed (either under s 15AC or
under s 54D after an application for internal review). The application may only be made after the processing
period has finished. An extension in these circumstances can only be granted once and, once granted, cannot be
extended further.

The agency must justify why an extension is appropriate. The OAIC may extend the processing period by an
amount of time suitable to the circumstances and may impose conditions on the extension.

When applying to the OAIC for an extension of time, make sure you explain your reasons for seeking an extension
of time... At a minimum, agencies should explain:

e the reason for needing an extension (it is not sufficient to say that the request is voluminous — explain
how many documents are covered by the request; the number of duplicates (if known); the nature of
the documents (their size, format or classification may be relevant); any factors slowing their
processing; whether the agency has consulted with the applicant to try to reduce the scope of the
request; whether a schedule of documents has been developed; whether the schedule has enabled the
agency to identify documents appropriate for earlier staged release and so on)

ework already undertaken in processing the request

ework required to finalise the request

ework undertaken on the request following any earlier extension granted
e any consultation with the applicant concerning length of time
ewhether other agencies or parties have an interest in the request

e measures that would be taken to ensure a decision is made within the period of extension and to keep the
applicantinformed about progress.



The OAIC does not take decisions to extend timeframes lightly and agencies should use the text box to provide
formal, structured and complete reasoning.

The FOI Essentials also provides clarity around the implications of a 15AC decision, including where an extension
under 15AC(5) is or isn’t granted:

What happens if you do not meet the statutory timeframe

Agencies should continue to process an FOI request even where the statutory timeframe has expired and an
extension of time has been refused or not sought. The expiry of the timeframe gives the applicant the right to
apply for review of a deemed decision — it does not remove the agency's obligation to process the request. The
agency's obligation ceases only when the Information Commissioner commences a review of a deemed decision
(thatis, the date the OAIC notifies the parties that it is commencing a review, not the date an application for IC
review is lodged). At that point, the Information Commissioner has assumed jurisdiction over the matter and the
provisions of the FOI Act relating to IC review apply (including an agency's power to vary an access refusal
decision under s 55G).

This means that where we refuse to grant a 15AC, or the agency hasn’t requested an extension under 15AC, that it
still retains an obligation to continue to process the request until such time as the applicant seeks IC review of the
deemed decision [in which case it will be more appropriate that a 55G decision is made where appropriate].

We will be revising the 15AC decision templates shortly to make them consistent in style to the new 15AB
templates, but the current templates should still include clear reasoning.

Where the reasons provided are insufficient to justify the further time requested, we should either be inviting
further reasons from the agency to justify the extension, or declining the request. Our decisions are also subject to

review by the Federal Court and need to be legally defensible.

Also as you know, 15AC decisions to grant can only be made before the agency has notified the applicant of its
decision.

If you think it would be helpful to have a separate training session or discussion about 15AC requests, please let
me know.

Kind regards

Tania

Tania Strathearn | A/g Director

Intake and Early Resolution Team

Freedom of information Regulatory Group

Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 | oaic.gov.au
02 9942 4165 | tania.strathearn@oaic.gov.au
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FOI Complaint recommendation cases:
Overview of process

This resource applies to managing FOl Complaint Recommendation Cases and should be read in
conjunction with Part 11 of the FOI Guidelines, the Regulatory Action Policy and FOI Complaints:
Overview of investigation process resource.

Key principles

The Information Commissioner can investigate under Part VIIB of the FOI Act agency actions
relating to the handling of FOI matters. This involves investigating complaints received from
complainants (s 70) as well as conducting own motion investigations (s 69(2)).

The complaints process set outin Part VIIB is primarily intended to deal with the mannerin
which agencies handle FOI requests and procedural compliance matters.

The FOI Act sets out certain rules that apply to the conduct of the Information Commissioner’s
complaint investigations and Commissioner initiated investigations. The guiding principle is
that an investigation shall be conducted in private and in the way the Information
Commissioner considers fit (s 76(1)).

On completing an investigation, the Information Commissioner must provide a ‘notice on
completion’ to the agency and to the complainant (if there is one) (s 86).

The Information Commissioner’s notice must include the investigation results, the
investigation recommendations (if any), and the reasons for those results and any
recommendations (s 86(2)).

In addition to including opinions, conclusions or suggestions in a notice on completion, the
Information Commissioner may also make ‘formal recommendations to the respondent
agency that the Information Commissioner believes that the agency ought to implement’ (s
88).

If the Information Commissioner is not satisfied that the agency has taken adequate and
appropriate action to implement a formal recommendation, the Information Commissioner
may issue a written ‘implementation notice’ requiring the agency to provide within a specified
time particulars of any action the agency will take to implement the Information
Commissioner’s recommendations (s 89).



FOI Complaint Recommendation Case Process

Stage

Registration

Awaiting agency’s
response to
recommendations

Assessment of
response to
recommendations

Recommendation
Acquittal

Actions

1.

10.
11.

12.

13.

14.

When finalising an FOI complaint, the case Officer will be prompted to record whether
any recommendations have been made by the FOI/Information Commissioner. If there
has been recommendations made, Resolve will automatically raise a new case type called
a ‘Recommendation case’.?

Once a ‘Recommendation case has been raised, the Case Officer is to ensure that the
Recommendation case file has been x-referenced with the original complaint and add the
s 86 Notice to the documents tab of the Recommendation case file.

Case Officer to complete triage process including updating any relevant fields on Resolve
file.

Case Officer to allocate the Resolve Recommendation case file to ‘FOI Complaints - Rec’
Resolve queue.

Director Reviews and Investigations to monitor response due date.
Once a response has been received from the agency, Director Reviews and Investigations
team to assign the recommendation case to a Case Officer.

Case Officer to review the agency’s response and provide a recommendation to Director
Reviews and Investigations on whether the agency has responded to each
recommendation or whether there are any outstanding issues.

Director Reviews and Investigations to undertake assessment and assign the matter to
relevant Case Officer for next steps.

Discuss in collaboration with Director Reviews and Investigations team, Assistant
Commissioner and FOI Commissioner (FOI Commissioner input meeting). Considerations
on whether the agency has taken reasonable steps to implement the recommendations
include:

— Whether the recommendation related to a systemic issue
— Whether the agency has taken any action to implement the recommendation

— The investigation conclusions and the agency’s actions which led to the
recommendation being made

— The impact on individual’s right to access information if the recommendation is not
implemented

— Other relevant factors which may impact on an agency’s ability to implement a
recommendations such as technology issues, occurrence of a pandemic or machinery
of government changes.

If satisfied with the agency response, proceed to ‘Recommendation Acquittal’ stage.
If not satisfied, proceed to ‘Further information required’ stage.
Case Officer to draft Executive Brief and acquittal notice to the FOI/Information

Commissioner outlining the action taken by the agency to implement the
recommendations.

Proceed to assign Resolve clearance action through the following levels:
a) Director Reviews and Investigations
b) Assistant Commissioner

Once the Draft has been cleared, Case officer to provide Executive Brief and draft
acquittal notice to the FOI/Information Commissioner for consideration.

! To close a complaint where there are no actions or identifiable workflows, create new actio



Stage Actions

15. Once approval obtained from FOI/Information Commissioner, case officer to provide
acquittal notice to respondent.

16. Case Officer closes Resolve case file.

17. Case Officer to update Outcome of FOIl investigations document: D2021/020081and
provide to Communications team for publication.

Further information 18. Case Officer Draft RFI to be issued by the Assistant Commissioner.

19. Proceed to assign Resolve clearance action through the following levels:
— Director Reviews and Investigations
— Assistant Commissioner
— FOI Commissioner

20. Once approved, Case Officer to provide RFI to agency.

21. Director Reviews and Investigations to monitor response due date.

22. Once response is received, return to ‘Assessment of response to recommendations’
stage.

23. If satisfied with the agency response, proceed to Acquittal stage.
24. If not satisfied, proceed to ‘Implementation notice’ stage.
Implementation 25. If FOI/Information Commissioner considers the agency’s actions to implement their

notice recommendations is inadequate in the circumstances and decides to issue an
Implementation Notice, Case Officer to draft implementation Notice to agency.

26. Proceed to assign Resolve clearance action through the following levels:
27. Director Reviews and Investigations

28. Assistant Commissioner

29. FOl/Information Commissioner

30. Once the draft has been approved by the FOI/Information Commissioner, Case Officer to
send the Implementation Notice to the agency.

31. Case Officer to monitor response due date specified in the Implementation Notice.
32. Once response to Implementation Notice has been received, Case Officer to assess the
response and provide an Executive Brief to the FOI/Information Commissioner for their

consideration on whether the agency’s response outlines whether the agency has taken
reasonable steps to implement the investigation recommendations.

33. If the FOI/Information Commissioner is satisfied with the agency response:
— Case Officer to send signed letter from FOI/Information Commissioner to agency.
— Case Officer to finalise actions on resolve and closes Resolve file.
— Case Officer to update Outcome of FOI investigations document: D2021/020081 and
provide to Comms for publication.

34. If the FOI/Information Commissioner is not satisfied, proceed to ‘Report to Minister’
stage.

Report to Minister 35. Commence drafting a report to be provided the Attorney-General as the Responsible
Minister. The report must include:

e Acopy of the s 86 Notice on Completion

e Acopy of the Implementation Notice

e Theagency’s response (if any) to the Implementation Notice

e State that the Information Commissioner is not satisfied that the agency has
taken adequate action that is adequate and appropriate in the circumstances



Stage

Actions

e state the action that the Information Commissioner believes if taken by the
agency, would be adequate and appropriate in the circumstances, to implement
the investigation recommendations.

36. Once the draft has been approved by the FOI/Information Commissioner, Case Officer to
provide a copy of the Draft to the responsible Minister on behalf of the Information
Commissioner.

37. Information Commissioner to contact the Head of the Agency to advise that a Report has
been provided to the responsible Minister.

38. Once the Report has been provided to the responsible Minister and it has been tabled in

Parliament, Case Officer to close Recommendation Case. Case Officer to update Outcome
of FOl investigations document: D2021/020081 and provide to Comms for publication.
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FOI Complaints: Overview of investigation
process

This resource applies to investigating complaints by individuals and should be read in
conjunction with Part 11 of the FOI Guidelines, the Regulatory Action Policy and FOI
Complaints - Intake and early resolution process resource, FOI Complaints recommendation
case - Overview of process (see worksheet D2020/007324) and FOI Complaints - Transfer to
Ombudsman (see worksheet D2020/021386).

Key principles

* The Information Commissioner can investigate under Part VIIB of the FOI Act agency
actions relating to the handling of FOI matters. This involves investigating complaints
received from complainants (s 70) as well as conducting own motion investigations (s
69(2)).

*  The complaints process set out in Part VIIB is primarily intended to deal with the manner
in which agencies handle FOI requests and procedural compliance matters.

* Generally, itis the Information Commissioner’s view that making a complaint is not an
appropriate mechanism where IC review is available, unless there is a special reason to
undertake an investigation for example, where the agency’s practice appears to be
systemic in nature.

* The FOI Act sets out certain rules that apply to the conduct of the Information
Commissioner’s complaint investigations and Commissioner initiated investigations.
The guiding principle is that an investigation shall be conducted in private and in the
way the Information Commissioner considers fit (s 76(1)).

» Section 73 of the FOI Act provides that the Information Commissioner has the discretion
not to investigate or continue investigating a complaint in certain circumstances.

* Section 74 of the FOI Act provides the Information Commissioner with the discretion
whether to transfer a complaint to the Commonwealth Ombudsman if satisfied that the
complaint would be more effectively or appropriately dealt with by the Ombudsman.

*  When making a decision to transfer a complaint to the Ombudsman, the Information
Commissioner must clearly outline the steps in the decision-making process, namely:

- Information Commissioner’s level of satisfaction must be reached that a complaint
could be more effectively or appropriately dealt with by the Ombudsman
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- Ombudsman must be consulted, and
- Information Commissioner must make a decision not to investigate or not to
continue to investigate the complaint.

2
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FOI Complaint Investigation Process

Stage Actions

Registration 1. Register complaint and send acknowledgement letter to complainant.

2. Allocate the Resolve complaint case file to ‘FOI Complaints - Assessments’
Resolve queue.

3. Assign a Resolve action item to Director of Reviews and Investigations for early
assessment of complaint.

Assessment 4. Director Reviews and Investigations to assess the complaint to determine
whether the complaint should proceed to investigation, be declined or
preliminary inquiries are required.

Relevant considerations to consider whether to commence investigation
includes:

- whether the practice is systemic
- whether significant issues are raised

- whether there has been a breach of the FOI Act or non-compliance with the
FOI Guidelines

- whether there has been non-compliance with the timeframes, or
- the outcome sought.
Director Reviews and Investigations to allocate complaint to Case Officer.

6. Case Officer to review complaint file and compile evidence matrix (see
worksheet: D2019/013612).

Preliminary inquiries 7. Case Officer to draft a set of relevant preliminary inquiries in consultation with

Director Reviews and Investigations.

8. Case Officer to provide the preliminary inquiries to the respondent agency.

9. Once aresponse is received, Case Officer to assess the response to preliminary
inquiries and assign a Resolve action item to Director of Reviews and
Investigations for re-assessment of complaint.

10. Director Reviews and Investigations to undertake an assessment and assign the
matter to Case Officer for next steps.

11. Case Officer to update evidence matrix with next steps:
- Transfer to the Commonwealth Ombudsman (s 74) Step 12 below
- Decline toinvestigate (s 73) Steps 13 - 22 below
- Proceed to investigation Step 10 below

12. Director Reviews and Investigations to Allocate the Resolve complaint case file
to the relevant Resolve queue.

Transfer to 13. If transferring complaint to Commonwealth Ombudsman (see worksheet:
Commonwealth D2020/021386 for next steps and templates).

Ombudsman (s 74)

Discretion not to 14. If declining to investigate complaint, Case Officer to draft Intention to Decline
investigate (s 73) (ITD) in consultation with Director Reviews and Investigations.

15. Case Officer to assign a Resolve action item to Director of Reviews and
Investigations to clear draft ITD.

16. Director Reviews and Investigations to clear draft ITD and assign a Resolve
action item to Case Officer to send ITD to complainant.
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Stage Actions

17. Once approved, Case Officer to send ITD to complainant providing a response
date of 2 weeks and create a Resolve action ‘await response - complainant’ to
monitor response due date.

18. If a response is received, Case Officer to assess the response to ITD and assign a
Resolve action item to Director of Reviews and Investigations for re-assessment
of complaint.

19. Director Reviews and Investigations to undertake an assessment and assign the
matter to Case Officer for next steps. Proceed to Step 24

20. If no response is received and/or no change to preliminary assessment, then
Case Officer is to draft a closure notice (s 75(3)) to complainant to be issued by
the FOI Commissioner.

21. Proceed to assign Resolve clearance action through the following levels:
- Director Reviews and Investigations
- Assistant Commissioner
- FOI Commissioner

22. Once approved, Case Officer to send closure notice to complainant.

23. Case Officer to close Resolve complaint file.

Commencement of an 24. Case Officer to prepare correspondence following assessment:
investigation - drafts 75 investigation notice to the respondent agency, and
- draft commencement of investigation letter to complainant.
25. Proceed to assign Resolve clearance action through the following levels:
- Director Reviews and Investigations
- Assistant Commissioner
- FOl Commissioner
26. Once draft s 75 Notice has been approved:

- Information Commissioner or relevant delegate to call the respondent agency
to advise that this matter will proceed to investigation providing the following
information:

- issues
- outline process, and
- Case Officer contact details.
27. Case Officer to follow up on phone call to the respondent agency by the
Information Commissioner or relevant delegate by sending the s 75 Notice.
Investigation 28. Case Officer to monitor respondent agency’s response due date to s 75 Notice.

29. Once response received, Case Officer to assess the respondent agency’s
response and add the information to the evidence matrix.

30. Case Officer to discuss next steps with Director Reviews and Investigations
and/or Assistant Commissioner. Next steps include:

- request for further information from the respondent agency
- request for further information from the complainant

- providing a set of the respondent agency’s open submissions to the
complainant for their comment

- recommend decline to investigate the matter further, or
- proceed to s 86 Notice.
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