
 
 
Dan Monceaux 
 
Via email: foi+request-2148-9b7f42bf@righttoknow.org.au 
 

Freedom of Information request to Screen Australia 
 
Friday, 16 September 2016 
 
 
Dear Mr Monceaux 
 
I refer to your email to Screen Australia, sent on 18 August, and which was acknowledged by 
Screen Australia on 19 August, in which you sought access to documents under the Freedom 
of Information Act 1982 (FOI Act).   
 

Decision Maker 

1. I am the authorised decision maker in this matter, having been authorised under section 
23 of the FOI Act.  

Scope of Request 

2. You have requested the following: 

2.1. All correspondence and documentation related to the feature documentary project 
Frackman, directed by Richard Todd and produced by Smith & Nasht in collaboration 
with Freshwater Pictures, including (but not limited to) applications for funding, offsets or 
other agency support, project proposals, assessment reports, internal and external 
correspondence and project acquittal reports.  

3. Screen Australia has identified documents falling within the scope of your request (the 
Items) identified at Table A.  The documents were in the possession of Screen Australia 
on 18 August 2016, being the date of Screen Australia’s receipt of your request.  

 

Materials Relevant to Making of Decision 

4. In making a decision as to the release of any documents covered by your request, 
Screen Australia has applied the relevant provisions of the FOI Act and had regard to the 
Guidelines issued by the Australian Information Commissioner under s93A of the FOI 
Act. 
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Table A 

Item Description Summary of decision 

1.  All external and internal correspondence 
related to the project FRACKMAN 

Screen Australia intends to refuse 
access under s24 of the FOI Act due 
to the unreasonable diversion of 
resources that would be required to 
give access to these documents. 
Screen Australia invites the applicant 
to consult on the scope of this part of 
the request as provided in s24AB of 
the FOI Act. Further details are set out 
below. 

2.  
Application materials for GAS GUERRILLA 
submitted to Screen Australia for 
Documentary development funding on 29 
June 2011 

Exempt documents under S. 45 and/or 
S. 47 of the FOI Act 

3.  Screen Australia’s Recommendation Report 
for GAS GUERILLA dated 20 June 2011 

Release in part, redacted to exclude 
some confidential information under S. 
45 and/or S. 47 of the FOI Act, and 
some personal information. 

4.  Screen Australia’s Letter of Investment Offer 
to GAS GUERILLA dated 3 August 2011 

Exempt documents under S. 45 and/or 
S. 47 of the FOI Act.  

5.  
Application materials for THE FRACKMAN 
submitted to Screen Australia for Feature 
production funding on 8 October 2012 

Exempt documents under S. 45 and/or 
S. 47 of the FOI Act. 

6.  
External assessment of THE FRACKMAN for 
Feature production funding for December 
2012 Board meeting 

Release in part, redacted to exclude 
some confidential information under S. 
45 and/or S. 47 of the FOI Act 

7.  
Second External assessment of THE 
FRACKMAN for Feature production funding 
December 2012 Board meeting 

Release in part, redacted to exclude 
some confidential information under S. 
45 and/or S. 47 of the FOI Act  

8.  
Minutes of CEO Meeting of Screen Australia, 
Production Investment, LOI, TV Drama, 29 
November 2012 regarding THE FRACKMAN 
submitted for Feature production funding. 

Release in part, redacted to exclude 
some confidential information under S. 
45 and/or S. 47 of the FOI Act.   

9.  Board paper for THE FRACKMAN for Feature 
production funding, 14 December 2012 

Release in part, redacted to exclude 
some confidential information under S. 
45 of the FOI Act.   

10.  
Application materials for FRACKMAN 
submitted to Screen Australia for Signature 
Documentary funding on 22 March 2013 

Exempt documents under S. 45 and/or 
S. 47 of the FOI Act 

11.  
Screen Australia’s Recommendation Report 
dated 31 May 2013 for Signature 
Documentary funding 

Release in part, redacted to exclude 
some confidential information under S. 
45 and/or S. 47 of the FOI Act, and 
some personal information 

12.  
Documentary Titles Approved Under 
Delegation for LOI for Signature Documentary 
funding dated 29 May 2013 

Release in part, redacted to exclude 
some confidential information under S. 
45 of the FOI Act.    

13.  Offset applications or reports  
Exempt documents under S. 45 and/or 
S. 47 of the FOI Act 
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14.  Project acquittal reports 
Exempt documents under S. 45 and/or 
S. 47 of the FOI Act 

 

Decisions 

Item 1 

5. I intend to refuse access to the documents you have requested under Item 1, under s24 
of the FOI Act. The reason for this is that the work involved in processing this item of the 
request would substantially and unreasonably divert the resources of the agency from its 
other operations. This is because, in order to provide access to a very broad class of 
documents as you have requested, Screen Australia would be required to: 

a. identify, locate and collate the documents 

b. decide whether to grant, refuse or defer access to the documents 

c. examine each document 

d. where required, consult with any person or body in relation to the request 

e. copy and where required redact documents, and 

f. notify an interim or final decision on the request in relation to each document. 

6. In addition, due to the very broad class of documents in this Item of the request, I have 
insufficient information about the actual documents sought in order to reasonably identify 
the documents that you have requested. 

7. Accordingly I invite you to contact me with me in relation to Item 1 in order to consult on 
the documents that you seek. You need to contact me within 14 days of receiving this 
letter. If you do not contact me within this time access to documents within Item 1 will be 
refused under s24 of the FOI Act for the reasons outlined above. 

Items 2; 4; 5; 10; 14:  

8. I have decided that Items 2, 4, 5, 10, and 14 contain some information that, if disclosed, 
would found an action by a person (other than an agency, the Commonwealth or Norfolk 
Island) for breach of confidence, as set out in Section 45 of the FOI Act. 

9. I have decided that Items 2, 4, 5, 10, and 14  contain some information that, if disclosed, 
would disclose trade secrets or other information having a commercial value that would 
be, or could reasonably be expected to be, destroyed or diminished if this information 
were disclosed, as set out in Section 47 of the FOI Act. 

10. Because of this, I have determined that Items 2, 4, 5, 10, and 14 are exempt documents. 
This means that we are unable to give you access to these documents under section 
11A(4) of the FOI Act. 
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Items 3, 11: 

11. I have decided that Items 3 and 11 (see Table A) contain some information that, if 
disclosed, would found an action by a person (other than an agency, the Commonwealth 
or Norfolk Island) for breach of confidence, so that this is exempt information under 
Section 45 of the FOI Act. 

12. This information is exempt from disclosure under section 11A(4) of the FOI Act and 
cannot be disclosed. Accordingly I have redacted this information from Items 3 and 11. 

13. In addition, I have decided that Items 3 and 11 contain some information that, if 
disclosed, would disclose trade secrets or other information having a commercial value 
that would be, or could reasonably be expected to be, destroyed or diminished if this 
information were disclosed, so that this is exempt information under Section 47 of the FOI 
Act. 

14. This information is exempt from disclosure so that under section 11A(4) of the FOI Act it 
cannot be disclosed. Accordingly I have redacted this information from Items 3 and 11. 

15. I have decided that disclosure of some information in Items 3 and 11 would involve the 
unreasonable disclosure of personal information. In reaching this decision, I have had 
regard to whether the information contained is personal information, the extent to which 
the information is well known, and whether the person to whom the information relates is 
known to be associated with the matters dealt with in the document. This makes this 
information conditionally exempt from disclosure under section 47F of the FOI Act.  

16. Section 11A (5) of the FOI Act requires Screen Australia to determine whether giving 
access to a conditionally exempt information contained in these documents at this time  
would  on balance be against the public interest.  

17. The factors in favour of disclosure that are relevant are: 

17.1. That disclosure would promote the objects of the FOI Act, including informing the 
community of the Government’s operations and enhancing the scrutiny of 
government decision making 

17.2. That disclosure would inform debate on a matter of public importance 

18. The factors against disclosure that are relevant are: 

18.1. That disclosure would reasonably be expected to prejudice the protections of an 
individual’s right to privacy 

18.2. That disclosure could reasonably be expected to prejudice Screen Australia’s 
ability to obtain confidential information 

18.3. That disclosure could reasonably be expected to prejudice Screen Australia’s 
ability to obtain similar information in the future 

18.4. That disclosure could reasonably be expected to harm the interests of an 
individual or groups of individuals 
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18.5. That disclosure could reasonably be expected to prejudice the management 
function of Screen Australia 

19. I have decided that the public interest factors against disclosure of the relevant personal 
information contained in Items 3 and 11 outweigh the public interest factors favouring 
disclosure. On balance, therefore, release of this information would be contrary to the 
public interest and is not required to be disclosed under sub-section 11A(5) of the FOI Act 
and I have redacted the relevant personal information from these documents. 

20. I have prepared redacted copies of Items 3 and 11, in accordance with s22 of the FOI 
Act, which may be released. The redacted copies of Items 3 and 11 are included with this 
letter.  

21. To the extent that I have refused access to certain sections of Items 3 and 11, this letter 
constitutes an access refusal decision as set out in Section 53A of the FOI Act. 

Items 6 - 8:  

22. I have decided that sections of Items 6, 7 and 8 (see Table A) contain matter that, if 
disclosed, would found an action by a person (other than an agency, the Commonwealth 
or Norfolk Island) for breach of confidence, as set out in Section 45 of the FOI Act. 

23. I have decided that Items 6, 7 and 8 contain matter that, if disclosed, would disclose trade 
secrets or other information having a commercial value that would be, or could 
reasonably be expected to be, destroyed or diminished if this information were disclosed, 
as set out in Section 47 of the FOI Act. 

24. I have decided that sections of Items 6, 7 and 8 contain material that would divulge 
information or matter communicated in confidence by or on behalf of the Government of a 
State or an authority of a State, to the Government of the Commonwealth, to an authority 
of the Commonwealth or to a person receiving the communication on behalf of the 
Commonwealth or of an authority of the Commonwealth.  This makes the relevant 
sections conditionally exempt under Section 47B of the FOI Act.  

25. Section 11A (5) of the FOI Act requires Screen Australia to determine whether giving 
access to a conditionally exempt document at this time  would  on balance be against the 
public interest.  

26. The factors in favour of disclosure that are relevant are: 

26.1. That disclosure would promote the objects of the FOI Act, including informing the 
community of the Government’s operations and enhancing the scrutiny of 
government decision making 

26.2. That disclosure would inform debate on a matter of public importance 

27. The factors against disclosure that are relevant are: 

27.1. That disclosure could reasonably be expected to prejudice Screen Australia’s 
ability to obtain confidential information 

27.2. That disclosure could reasonably be expected to prejudice Screen Australia’s 
ability to obtain similar information in the future 
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27.3. That disclosure could reasonably be expected to prejudice the management 
function of Screen Australia 

27.4. That disclosure could reasonably be expected to adversely affect the 
administration of continuing Commonwealth – State projects 

28. I have decided that the public interest factors against disclosure outweigh the public 
interest factors favouring disclosure. On balance, therefore, release of Items 6, 7 and 8 at 
this time would be contrary to the public interest. 

As Items 6, 7 and 8 are conditionally exempt document, and on balance, their release at 
this time would be contrary to the public interest, access to Items 6, 7 and 8 is refused in 
accordance with sub-section 11A(5) of the FOI Act. 

29. I have prepared redacted copies of Items 6, 7 and 8, in reliance on Section 22 of the FOI 
Act, which may be released.  

30. To the extent that I have refused access to certain sections of Items 6, 7 and 8, this letter 
constitutes an access refusal decision as set out in Section 53A of the FOI Act. 

Items 9 and 12 

31. I have decided that sections of Items 9 and 12 (see Table A) contain information that, if 
disclosed, would found an action by a person (other than an agency, the Commonwealth 
or Norfolk Island) for breach of confidence, as set out in Section 45 of the FOI Act. 

32. I have decided that sections of Items 9 and 12 contain information which is irrelevant to 
the request. 

33. In reliance on s22 of the FOI Act, I have prepared redacted copies of Items 9 and 12 that 
remove relevant sections that cannot be released as outlined above. The redacted copies 
of Items 9 and 12 are included with this letter.  

34. To the extent that I have refused access to certain sections of Items 9 and 12, this letter 
constitutes an access refusal decision as set out in Section 53A of the FOI Act. 

Item 13  
35. Screen Australia cannot release documents that we hold in relation to applications for the 

producer offset as this is protected information under the Taxation Administration Act 
1953 and accordingly is exempt information under section 38 of the FOI Act so that we 
cannot give you access to these documents under section 11A(4) of the FOI Act. 

 
Rights of Review 

Internal review 

36. Pursuant to section 54 of the FOI Act, you have the right to apply for an internal review of 
my decision insofar as it refuses access to Items 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12 and 14.  
If you make an application for internal review, it will be conducted by an officer of Screen 
Australia (not myself as the original decision maker) who will make a fresh decision on 
the merits of the case. 
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37. You must apply in writing for an internal review of the decision within 30 days after the 
day on which this decision is received by you (or any longer period which we agree to).   

38. No particular form is required to apply for internal review although it is desirable to set out 
in the application the grounds on which you consider that the decision should be 
reviewed. 

39. Application for an internal review of the decision should be addressed to my attention.  I 
will then ensure the review is conducted by the appropriate person. 

 

External review - the Information Commissioner 

40. Either following, or as an alternative to, internal review, you may seek a review of my 
decision by the Australian Information Commissioner (AIC) in accordance with paragraph 
43 or 44 below. The Office of the AIC can be contacted by email at 
enquiries@oaic.gov.au, or by telephone on 1300 363 992. Requests to the AIC for review 
must be made in writing.  The AIC’s addresses are GPO Box 2999, Canberra ACT 2601, 
or GPO Box 5218, Sydney NSW 2001. 

41. If you make an application for internal review and either the original decision to refuse 
access is confirmed, or you are not notified of a decision within 30 days of Screen 
Australia’s receipt of the application (or such longer period as the AIC may grant Screen 
Australia), you will be entitled to make an application within a further 60 days to the AIC 
for a review of the original decision.  

42. You are also entitled to apply to the AIC for a review of my decision without applying for 
an internal review.  This application must be made to the AIC within 60 days of receiving 
notice of my decision. 

43. A party to a review to the AIC may appeal to the Federal Court of Australia, on a question 
of law, from a decision of the AIC.  

44. If the AIC confirms the original decision, or declines to review your case because it is 
satisfied that the interests of the administration of the FOI Act make it desirable that the 
decision be considered by the Administrative Appeals Tribunal (AAT), you may apply to 
the AAT (see below) for review of the decision. 

The Administrative Appeals Tribunal 

45. The AAT is a completely independent review body with the power to make a fresh 
decision in response to your request.  

46. Your application to the AAT should be accompanied by an application fee (currently 
$861) unless you are granted legal aid or you come within an exempt category of 
persons.  The AAT Registrar or Deputy Registrar may waive the fee on the ground that its 
payment would impose financial hardship on you.  The fee may be refunded where you 
are successful.  The Tribunal cannot award costs either in your favour or against you, 
although it may in some circumstances recommend payment by the Attorney-General of 
some or all of your costs.   

47. Further information is available from the AAT Registry, telephone 1300 366 700. 
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Complaints to the Commonwealth Ombudsman 

48. You may complain to the Ombudsman concerning action taken by Screen Australia in the 
exercise of powers or the performance of functions under the FOI Act. There is no fee for 
making a complaint. The Ombudsman will make a completely independent assessment 
of your complaint. 

49. You may complain to the Ombudsman either orally or in writing. The Ombudsman’s 
address is: 

Commonwealth Ombudsman 
GPO Box 442 
Canberra ACT 2601 

Telephone: 1300 362 072  

50. You may wish to consult with the Ombudsman’s office as to whether it is preferable to 
seek internal review prior to seeking the assistance of the Ombudsman. 

 

 

Yours sincerely, 

 
Susie Cortez 

FOI Co-ordinator 

 

 

Attached: Documents  
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Screen Australia Busines Process Review Program

Application Name: TheFrackman

Program Name: Production Investment - Features

Program Round Name: Board 14/12/2012

Assessment Stage: Only One Stage

Assessor Name: 

Rating Defintions

Criteria ID Criteria Label Criteria Decription Select Rating Strengths Concerns

1 The Creative Team In relation to the Producer and Director the 
application:
(i) Provides evidence of skills, relevant experience and 
achievements which demonstrate either an 
established successful track record or exciting new 
talent; and
(ii) Provides their demonstrated creative, technical 
and managerial capacity to deliver the project, as 
evidenced in previous work. 
[AGENCY OUTCOMES: HIGHLY SKILLED  
PRACTITIONERS]

Mostly Satisfies Simon Nasht, Trish Lake and John Collee are all experienced film practitioners.  Richard Todd has 
developedd a strong personal association with the central character in the drama Dayne Pratzky.

Does the close working  relationship between filmmaker and subject allow for editorial 
independence in the cutting room?

2 The Script The readiness of the script for production according 
to:
(i)  the quality of the writing and the effectiveness of 
the cinematic story telling
(ii)  the strength and distinctiveness of the idea within 
its own genre
(iii)  the reader’s emotional engagement with the story 
and characters
[AGENCY OUTCOME: QUALITY AUSTRALIAN 
STORYTELLING]

Mostly Satisfies  as good a job as is possible when the outcome of the story is unknown.  
The difference between The Frackman and Gasland is that Gasland is an issue film, and The 
Frackman is a character story.  There are genuine dilemmas at play here both interems of 
Dayne's loyalty to the other farmers around him in the same boat, and what he does about 
Wendy.  Kenny meets the Castle in real life.

Making an activist film about Coal Seam Gas is important but not new.   
i

3 The Creative Potential The team’s creative vision  in relation to:
(i) their demonstrated understanding of the film’s 
intended audience
(ii) the quality of any Cast attached or proposed
(iii) the quality of any proposed Heads of Department
(iv) the potential for the film to be selected for an A 
list festival
(v) the potential for the film to find a significant 
audience in Australia
[AGENCY OUTCOME: QUALITY AUSTRALIAN 
STORYTELLING]

Mostly Satisfies I find Dayne on film an engaging Aussie bloke who will be appealing to most people whatever 
their political beliefs. Coal Seam Gas is growing as an issue of public concern.

No comments.

Does not Satisfy (unacceptable) ‐ In the judgement of the assessor based on the information provided, the application does not satisfy the assessment criterion at all. The standard of the application is unacceptable for this criterion.
Partially Satisfies (poor) ‐ In the judgement of the assessor based on the information provided, the application only partially satisfies the assessment criterion. The standard of the application is poor for this criterion.
Marginal  ‐ In the judgement of the assessor based on the information provided, the application mostly satisfies the assessment criterion. The standard of the application is acceptable for this criterion.                                                                                                                                                                                                                                                                       
Satisfies (good)‐ In the judgement of the assessor based on the information provided, the application fully satisfies the assessment criterion. The standard of the application is good for this criterion.
More than Satisfies (excellent) ‐ In the judgement of the assessor based on the information provided, the application more than satisfies the assessment criterion. The standard of the application is excellent for this criterion.
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Screen Australia Busines Process Review Program

Application Name: TheFrackman

Program Name: Production Investment - Features

Program Round Name: Board 14/12/2012

Assessment Stage: Only One Stage

Assessor Name: 

Rating Defintions

Criteria ID Criteria Label Criteria Decription Select Rating Strengths Concerns

Does not Satisfy (unacceptable) ‐ In the judgement of the assessor based on the information provided, the application does not satisfy the assessment criterion at all. The standard of the application is unacceptable for this criterion.
Partially Satisfies (poor) ‐ In the judgement of the assessor based on the information provided, the application only partially satisfies the assessment criterion. The standard of the application is poor for this criterion.
Marginal  ‐ In the judgement of the assessor based on the information provided, the application mostly satisfies the assessment criterion. The standard of the application is acceptable for this criterion.                                                                                                                                                                                                                                                                       
Satisfies (good)‐ In the judgement of the assessor based on the information provided, the application fully satisfies the assessment criterion. The standard of the application is good for this criterion.
More than Satisfies (excellent) ‐ In the judgement of the assessor based on the information provided, the application more than satisfies the assessment criterion. The standard of the application is excellent for this criterion.

4 Australian Audience 
Potential

The project’s potential to reach an Australian 
audience according to:
(i) the strength of the domestic distributor's strategy 
for the film
(ii) the quality of the distributor and its suitability to 
the project
[AGENCY OUTCOME: ENGAGED AUIDENCES]

Mostly Satisfies  a quality distributor, and have released feature docs   No comments.

5 International 
Audience/Sales 
Potential

The project's potential to sell internationally according 
to
(i)  the international distribution strategy
(ii) the quality of the sales agent and its suitability to 
the project
(iii) the sales estimates
[AGENCY OUTCOME: ENGAGED AUIDENCES]

Marginal This is the sort of subject matter that may not work internationally unless the emotional content 
is there.

6 Project Viability  Can the project be realised with reference to:
(i) its budget size in relation to its intentions 
(ii) its budget size in relation to the potential audience 
(iii) the strength and quality of the deals proposed in 
the finance plan 
(iv) its proposed recoupment position for equity 
investors
[AGENCY OUTCOME: QUALITY AUSTRALIAN 
STORYTELLING]

Mostly satisfies. The budget is realisitic for a feature doc, and the scope of filming required to tell this story in an 
observational way.

No comments
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