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Applicant: Verity Pane
Decision date: 3 May 2017
FOI reference number: FOIl 14364, FOI 14365, FOI 14536

Dear Ms Verity Pane,

Freedom of Information Request: FOI 14364, FOI 14365, FOI 14536

1. I have made a decision to refuse access to one document relevant to your request.

2. | have made a decision to release seventeen documents r_e|evant to your request in part.

3. I have made a decision to release two documents relevant to your request in full.

Summary

4. I, Nadia Vittoria, Legal Officer, Information Law, Legal Services & Assurance, am an officer authorised

by the Secretary of the Department of Veterans’ Affairs (the Department) to make decisions about
access to documents in the possession of the Department in accordance with section 23(1) of the
Freedom of Information Act 1982 (the FOI Act).

5. On 4 March 2017 you made a request for access to documents in the possession of the Department.!
Your request (FOI 14364) sought access to:

I request copy of all notes, records, minutes, and any and all other documents and records in DVA's
possassion and/or conirol that relate to this "consultations with the Privacy Commissioner, and the
Commonwealth Ombudsman, and consultation with the ex-services community [which the Minister
claimed was extensive]" that DVA and/or the Minister for Veterans' Affairs or any other
Commonwealth official or Minister had with the the aftforenamed parties (whether directly by the
Secretary or Minister for DVA or any staff member of DVA). in particular | seek copy of the Privacy
impact Statement, in full, that it was claimed by the Minister to have been done, and details as to
who performed it, how much they were paid, and any records of correspondence between the party

that carried out this activity and DVA, as to how this process was to be carried out, and any
revisions or re-writes or modifications requested by DVA employees before the final version was
provided.

'This request was made via Right to Know, with all correspondence sent to: foisrequesi-3186-

95b78a6 | orichttoknow.org.ay.




6.

7.

10.

On 4 March 2017 you made a further request for access to documents in the possession of the
Department.? This request (FOI 14365) sought access to:

| request copy of all notes, records, minutes, and any and all other documents and records in the
Office of the Minister of Veterans' Affairs, and the personal office of Dan Tehan MP, possession and/or
control that can be legally obtained via FOI, that relate to this "consultations with the Privacy
Commissioner, and the Commonwealth Ombudsman, and consultation with the ex-services
community [which you, as Minister, claimed was extensive]" that DVA and/or the Minister for
Veterans' Affairs or any other Commonwealth official or Minister had with the the aftforenamed
parties (whether directly by the Minister for DVA or any staff member of his offices).

On 4 March 2017 you made a request for access to documents in the possession of the Office of the
Australian Information Commissioner (OAIC). This request (FOI 14536) sought access to:

All  copy of notes, minutes and any and all other documents and records in
the OAIC’s possession and/or  control that  relate to this “consultation
with the Privacy Commissioner” that DVA and/or the Minister for Veterans’
Affairs or any other Commonwealth official or Minister had with the OAIC
(whether directly with the Privacy Commissioner or any staff member of the
OAIC).

The OAIC notified you of the partial transfer of this request (referred to at paragraph 7 above) to the
Department. In transferring the request, the OAIC also provided the Department with a copy of all
documents in the OAIC’s possession within the scope of the transferred request, and these are
included in the documents set out at Schedule 1.

| have decided not to impose a charge in relation to this request, in accordance with regulation 3(1) of
the Freedom of Information (Charges) Requlations 1982.

The Department has undertaken a reasonable search of its records and has identified twenty
documents relevant to your request, as set out above. The documents relevant to your request are
listed at Schedule 1.

Decision

11.

12.

| have made a decision to refuse access to one document relevant to your request. The document that
| have chosen to refuse access to is set out in Schedule 1, together with the applicable exemption
provision.

| have made a decision to release seventeen documents relevant to your request in part. The
documents that | have chosen to grantaccessin part are set out in Schedule 1, together with applicable
exemption provisions. Where | have decided to grant access in part, | have provided access to an edited
copy of documents, modified by deletions in accordance with section 22(2) of the FOI Act.

| have made a decision to release two documents relevant to your request in full, as set out in Schedule
1.

% This request was made via Right to Know, with all correspondence sent to: foi+request-3187-
9cb4abl3@righttoknow.org.au.
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Material taken into account

14. In accordance with section 26(1)(a) of the FOI Act, my findings on any material question of fact, the
material on which those findings were based and the reasons for my decision to refuse or grant partial
access to the documents follows.

15. | have taken the following material into account in making my decision:
s the content of the documents that fall within the scope of your request;

= Sections 3, 11 and 11A of the FO! Act which give the Australian community a legally enforceable
right to obtain access to information held by the Government of the Commonwealth. | also
considered the following provisions of the FO! Act relevant to my decision:
- Section 11B Public interest exemption — factors
- Section22  Access to edited copies with exempt or irrelevant material deleted
- Section42  Documents subject to legal professional privilege
- Section 47C Public interest conditional exemptions--deliberative processes
- Section 47E  Public interest conditional exemptions--certain operations of agencies
- Section 47F Public interest conditional exemptions--personal privacy

= the Guidelines issued by the Australian Information Commissioner under section 93A of the FOI
Act (FO! Guidelines);

= the views of a third party consulted by the Department under section 27A.

16. A full extract of all FOl Act provisions used to make my decision are provided in Schedule 2.

Reasons for Decision

17. | have decided to refuse access to one document, and to grant access to the remaining documents
within the scope of your request, subject to the following exemptions in accordance with the FOI Act:

Documents subject to legal professional privilege

18.  Section 42 of the FO! Act provides that a document is an exempt docurment if it is of such a nature that
it would be privileged from production in legal proceedings on the ground of legal professional
privilege (LPP). The FOI Guidelines provide that,?® at common law, determining whether a
communication is privileged requires a consideration of:

(a) whether there is a legal adviser-client relationship;

(b) whether the communication was for the purpose of giving or receiving legal advice or for use
or in connection with actual or anticipated litigation;

(c) whether the advice given is independent; and

{d) whether the advice given is confidential.

19.  Itis noted that the ‘rationale for the creation of the privilege was to enhance the administration of
!

i
i
justice and the proper conduct of litigation by promoting free disclosure between clients and

3 See FOI Guidelines at [5.129].



20.

lawyers, to enable lawyers to give proper advice and representation to their clients’ (as noted by the
ALRC in Report 102).

In Baker v Campbell (1983) 153 CLR 52 at 128 the High Court stated:
‘The restriction of the privilege to the legal profession serves to emphasize that the
relationship between a client and his [or her] legal adviser has a special significance
because it is part of the functioning of the law itself. Communications which establish and
arise out of that relationship are of their very nature of legal significance, something which
would be coincidental in the case of other confidential relationships.’

Lawyer-client relationship

21.

22.

The document relevant to this request consists of a document prepared by the Department’s Legal
Services & Assurance Branch. The document was reviewed, and parts of the document were
authored, by solicitors at the Australian Government Solicitor.

In both cases, the requisite lawyer/client relationship existed. The Department and Minister, as the
clients, engaged the services of both the Department’s in-house legal area, and the Australian
Government Solicitor, to conduct an assessment of the privacy impacts of the Public Interest

Disclosure provisions in the Veterans’ Affairs Legislation Amendment (Digital Readiness and Other
Measures) Bill 2016. ‘

Purpose

23.

The document relevant to this request was brought into existence for the dominant purpose of
providing advice to both the Department and the Minister on the privacy impacts of the proposed
legislative changes in the Bill. Consequently, | am satisfied that the document was prepared for the
dominant purpose of giving legal advice on the privacy impacts of the proposed amendments.

Independence

24,

25.

26.

The question of independence principally turns upon the nature of the relationship between the
lawyer and the client. Relevant factors include whether the lawyer behaves in a way which
demonstrates:

- professional detachment;

- objective impartiality; and

- an absence of fear or favour

(Rich v Harrington [2007] FCA 1987).

The in-house and Australian Government Solicitor lawyers who prepared this document are legally
qualified and were acting in their capacities as legal advisers when this document was prepared.
There is no reason to helieve that any of these individuals acted in any capacity other than
independent legal advisers to the Department and the Minister.

The content of the document demonstrates that the lawyers maintained professional detachment
and objective impartiality, as risks are clearly communicated in the document without fear of favour.
Consequently, | am satisfied that the lawyers maintained the requisite level of independence as legal
advisers.

Confidentiality

27.

Apart from the Executive Summary, the document has not been disclosed outside the Department or
the Minister’s Office, and its circulation within the Department and the Minister’s Office has been



28.

29.

very limited. For this reason, this communication has the necessary level of confidentiality to satisfy a
claim of LPP. Therefore, | am satisfied that the content of this document is confidential.

Section 42(2) of the FOI Act provides that a document is not exempt under s 42(1) if ‘the person
entitled to claim legal professional privilege in relation to the production of that document waives
that claim.” It is not tenable for the Department to maintain a claim of privilege over the Executive
Summary of the document, as this part of the document has been published on the Department’s
website.

Nonetheless, apart from the Executive Summary, | have seen no evidence to suggest that either the
Department or Minister has handled the document inconsistently with the maintenance of legal
professional privilege. As such, | am satisfied that section 42{(2} does not apply to the remainder of
the document, apart from the Executive Summary.

Conclusion

30.

31.

It is my view that the nature of this material is such that it would attract privilege from production in
legal proceedings. Its disclosure would be contrary to a fundamental aspect of the client-lawyer
relationship.

Accordingly, | am satisfied that the document falls within the scope of the exemption for legal
professional privilege under section 42 of the FOI Act.

Public interest conditional exemptions--deliberative processes

32.

33.

34.

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would
disclose matter (deliberative matter) in the nature of, or relating to, opinion, advice or
recommendation obtained, prepared or recorded, or consultation or deliberation that has taken place,
in the course of, or for the purposes of, the deliberative processes involved in the functions of an
agency, a Minister or the Government of the Commonwealth.

Deliberative matter does not include operational information or purely factual material.?

The deliberative matter in these documents, includes the exchange of opinions, advice,
recommendations and consultations conducted in relation to the proposed Public Interest Disclosure
provisions in the Veterans’ Affairs Legislation Amendment (Digital Readiness and Other Measures) Bill
2016 {Digital Readiness Bill}, either internally within the Department, or between the Department and
the Ex-Service Organisation Round Table (ESORT).

ESORT is a forum intended to enhance the capacity of the Repatriation Commission and Military
Rehabilitation and Compensation Commission, and aims to address issues of strategic importance to
the ex-service and Defence communities and assist in setting directions for the medium to long term >
Members of the ESORT are National Presidents or equivalents drawn from various ex-service
organisations. Page 2 of the Terms of Reference for the ESORT,? states that “Members or their proxies
are expected to observe ‘Chatham House’ rules and the confidentiality of sensitive discussions during
a forum meating”.

4 See FOI Act, 5 47C(2), FOI Guidelines [6.57].
> For further details and the Tenms of Reference, see: htips://www.dva.gov.aw/consuliation-and-granis/consultation-ex-
service-community/eso-round-table-esort .

5 Available for download at hitps:/www.dva.gov.an/consuliation-and-oranis/consuliation-ex-service-conununity/eso-
round-table-esort .




36.

37.

38.

39.

Information for release in these documents confirms that the ESORT was consulted on the Digital
Readiness Bill, including in relation to the proposed Public Interest Disclosure section of the Bill, and
that various meetings were held and correspondence exchanged on this specific issue. Where
documents contain information recording opinions, advice, recommendations or consultations about
the Digital Readiness Bill, either from or attributable to an ESORT member or members, | consider that
this material constitutes deliberative matter. | also consider draft and finalised Minutes of ESORT
meetings to contain deliberative matter, as they record discussions, recommendations and advice of
the ESORT cohort, as well as issues raised by the Department for consideration by the ESORT. They
were recorded as part of discussions conducted during consultation on the draft Bill, and their
comments were part of a two way exchange between the ESORT and the Department.

Certain other material | consider to be deliberative matter, includes internal deliberations or
consultations conducted within the Department in relation to the proposed Public Interest Disclosure
provisions of the Digital Readiness Bill, or in relation to the Privacy Impact Assessment conducted
regarding these provisions. Specific examples are comments and tracked changes in draft
Departmental documents, as well as a draft Minutes document prepared to record an ESORT meeting.

DVA'S functions include delivering government programs for war veterans, members of the Australian
Defence Force and others, as well as administering certain pieces of legislation. | am satisfied that the
deliberative processes recorded in these documents (both internally within the Department and
externally with the ESORT) in relation to the proposed Digital Readiness Bill relate to DVA’s functions.’

Accordingly, | have decided that the parts of documents which are listed as exempt in accordance with
this provision in Schedule 1, meet the criteria for conditional exemption. Where a document is
assessed as conditionally exempt, access must be given subject to the public interest test in accordance
with section 11A(5).

Application of the public interest test:

40.

41.

Section 11A(5) provides that an agency must give the person access to the document if it is
conditionally exempt at a particular time unless (in the circumstances) access to the document would,
on balance, be contrary to the public interest.

In order to assess whether release of the exempt material would be contrary to the public interest, |
considered the following factors which favour disclosure:

(a) disclosure would promote the objects of the FOI Act, including:
(i) inform the community of the Government’s operations, including, in particular, the
policies, rules, guidelines, practices and codes of conduct followed by the

Government in its dealings with members of the community;

(ii) allow or assist inquiry into possible deficiencies in the conduct or administration of
an agency or official;

{iii) reveal or substantiate that an agency or official has engaged in misconduct or
negligent, improper or untawful conduct;

(iv) reveal the reason for a government decision and any background or contextual
information that informed the decision; and

7 See the FOI Guidelines, [6.63], and see the Uxplanatery Memorandum aud the Second Reading Speech for the Digital
Readiness Bill, as contained in Document 12.



42,

43.

44.

45.

46.

47.

(v) enhance the scrutiny of government decision making.
(b) disclosure would inform debate on a matter of public importance.
| also considered the following factors which do not favour disclosure:

(a) disclosure could reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future;

(b) disclosure could reasonably be expected to harm the interests of an individual or group of
individuals; and

(c) disclosure could reasonably be expected to prejudice the management function of an
agency.

| have specifically considered that the Digital Readiness Bill, and the Privacy Impact Assessment
conducted in relation to part of that Bill are matters of public importance and public interest, and some
of the information in these documents reveals the reason and context for government decision-
making, and could enhance the scrutiny of this decision-making.

I have also considered the public interest in the Department continuing to engage with the ex-service
and defence communities in a meaningful way, and in the importance of the ESORT working group
continuing to provide advice to the Department and serve as the main body for consultation on the
development of relevant legislative instruments. Release of this information would jeopardise the
Department’s working relationship with this group, which is not in the public interest, for the ex-service
or Defence communities or for the general community more broadly.

The Department delivers services and provides support and information for veterans, Australian
Defence Force personnel, war widows and widowers among others, which is of the utmost public
importance. There is a significant public interest in deliberations and consultations being able to be
conducted internally within the Department, so as to ensure proposed policy initiatives and
Departmental processes are of the highest possible quality and efficiency, to maximise the public
benefit to Departmental clients.

I am satisfied that no irrelevant factor has been considered, as set out in section 118(4) of the FOI Act.
On balance, | consider the public interest factors against disclosure to be more persuasive than the

public interest factors favouring disclosure. | am satisfied that the public interest is to withhold the
exempt material.

Public interest conditionnl exempitions--certain operaiions of agencies

48.

Section 47E of the FO!I Act provides that a document is conditionally exemot if its disclosure would, or
could reasonably be expected to, do any of the following:

{a) nrejudice the aeffectiveness of procedures or methods for the conduct of tests, examinations
or audits by an agency;

) orejudice the attainment of the objects of narticular tests, examinations or audits conducted
or to be conducted by an agency;

{c) have a substantial adverse effect on the management or assessment of personnel by the
Commonwealth, by Norfolk Island or by an agency;

7



49.

50.

51.

52.

53.

(d) have a substantial adverse effect on the proper and efficient conduct of the operations of an
agency.

| consider that section 47E(d) applies to conditionally exempt material in these documents. One of the
types of information that this conditional exemption applies to, is the direct contact details of
employees of the Department and of other Commonwealth agencies. In my view, disclosure of this
information would have a substantial adverse effect on the proper and efficient conduct of the
Department’s operations. :

The Department and other Commonwealth agencies have publicly available telephone numbers, email
and postal addresses and single points of contact through which members of the public can make
enquiries. If staff details were to be disclosed, members of the public would be able to circumvent the
usual channels for doing business with the Department and the relevant other Commonwealth
agencies, and seek preference to their own issues by directly contacting departmental officers. The
Department and other agencies have protocols in place to ensure contact from members of the public
is managed in the most efficient and appropriate way possible, and release of these direct contact
details would substantially disrupt the legitimate contact restriction which the Department and other
agencies have in place to ensure the efficient conduct of its operations.

Other information | consider conditionally exempt under section 47E(d), includes information
recording opinions, advice, recommendations or consultations about the Digital Readiness Bill, either
from or attributable to an ESORT member or members, as well as draft and final Minutes of an ESORT
meeting. The ESORT is designed to be the main forum for dialogue between the Department and the
leadership of the ex-service and Defence communities, and to serve as the main body for consultation
on the development of legislative instruments impacting members of these communities.

As stated in the ESORT Terms of Reference (see paragraph 35 above), members are expected to
maintain the confidentiality of sensitive discussions during a forum meeting. ESORT members expect
confidentiality of this material to be maintained, and release would run counter to that agreement,
and would reasonably be expected to jeopardise the Department’s solid and productive working
relationship with the ESORT. | consider that release of this information would adversely affect the
Department’s operations, as it would adversely affect the free flow of information and discussions and
the quality of consultations able to be conducted with the ESORT in future, and could also affect the
likelihood of ESORT members continuing to participate in the forum.

The other type of information in these documents that | consider to be conditionally exempt under
section 47E(d), is deliberations and consultations conducted within the Department in regards to the
proposed Public Interest provisions of the Digital Readiness Bill, as well as about the Privacy Impact
Assessment conducted for this Bill. It is vital that Departmental employees are able to have a free and
unfettered exchange of ideas and opinions and consultations about draft legislation with other
departmental officers, in order to maximize the quality of Bills being put forward. Release of this
information would reasonably be expected to adversely affect the Department’s operations, as it could
reduce the quality of proposed policy initiatives in future, jeopardising the Department’s ability to
effectively carry out its functions in delivering programs and administering relevant legislation.

Accordingly, i have decided that the parts of documents which are listed as exempt in accordance with
this provision in Schedule 1, meet the criteria for conditional exemption. Where a document is
assessed as conditionally exempt, access must be given subject to the publicinterest testin accordance
with section 11A(5).

(@]



Application of the public interest test:

55.

56.

57.

58.

59.

Section 11A(5) provides that an agency must give the person access to the document if it is
conditionally exempt at a particular time unless (in the circumstances) access to the document would,
on balance, be contrary to the public interest.

In order to assess whether release of the exempt material would be contrary to the public interest, |
considered the following factors which favour disclosure:

(a) disclosure would promote the objects of the FOI Act, including:

(i) inform the community of the Government’s operations, including, in particular, the
policies, rules, guidelines, practices and codes of conduct followed by the
Government in its dealings with members of the community;

(i) allow or assist inquiry into possible deficiencies in the conduct or administration of
an agency or official;

(i) reveal or substantiate that an agency or official has engaged in misconduct or
negligent, improper or unlawful conduct;

(iv) reveal the reason for a government decision and any background or contextual
information that informed the decision; and

{v) enhance the scrutiny of government decision making.
(b) disclosure would inform debate on a matter of public importance.
I also considered the following factors which do not favour disclosure:

(a) disclosure could reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future;

(b) disclosure couid reasonably be expected to harm the interests of an individual or group of
individuals; and

{c) disclosure could reasonably be expected to prejudice the management function of an
agency.

| have specifically considered that the Digital Readiness Bill, and the Privacy Impact Assessment
conducted in relation to part of that Bill are matters of public impaortance and public interest, and some
of the information in these documents reveals the reason and context for government decision-
making, and could enhance the scrutiny of this decision-making.

I have also considered the public interest in the Department continuing to engage with the ex-service
and ‘Defence communities in a meaningful way, and in the importance of the ESORT working group
continuing to provide advice to the Department and serve as the main body for consultation on the
development of relevant legislative instruments. Release of this information would jeopardise the
Department’s working relationship with this group, which is notin the publicinterest, for the ex-service
or Defence communities or for the general community more broadly.

The Department delivers services and provides support and information for veterans, Australian
Defence Force personnel, war widows and widowers among others, which is of the utmost public
importance. There is a significant public interest in deliberations and consultations being able to be



61.

62.

63.

conducted internally within the Department, so as to ensure proposed policy initiatives and
Departmental processes are of the highest possible quality and efficiency, to maximise the public
benefit to Departmental clients.

| have also considered the public interest in the release of direct contact details of Departmental staff
and employees of other agencies. The names of the relevant personnel are to be released, and release
of employees’ direct contact information would not further inform the debate on the Digital Readiness
Bill in any way, and is very likely to adversely affect the productivity and efficiency of the Department
(and other agencies) if these details were released.

| am satisfied that no irrelevant factor has been considered, as set out in section 11B(4) of the FOI Act.
On balance, | consider the public interest factors against disclosure to be more persuasive than the

public interest factors favouring disclosure. | am satisfied that the public interest is to withhold the
exempt material.

Public interest conditional exemptions--personal privacy

64.

65.

66.

67.

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would
involve the unreasonable disclosure of personal information about any person (including a deceased
person).

The information | have considered to be conditionally exempt under section 47F, is the names of any
ESORT members, who are not listed on the public website as being on the ESORT working group.®
These names, and the fact they sat on the ESORT working group is personal information within the
meaning of the Privacy Act 1988 (Cth).®

Release of these names would involve the unreasonable disclosure of personal information about
these people, as they are not (at least currently) publicly known to be participants in the ESORT. Other
factors which | have considered which make disclosure of this information unreasonable, include the
fact the documents contain third party personal information, no public purpose would be achieved
through release,'® and that release of the names would not shed light on the working of government,!
as the organisations they represent are clearly listed in the documents and on the DVA website.*?

Accordingly, | have decided that the parts of documents which are listed as exempt in accordance with
this provision in Schedule 1, meet the criteria for conditional exemption. Where a document is
assessed as conditionally exempt, access must be given subject to the publicinterest test in accordance
with section 11A(5).

Application of the public interest test:

63.

Section 11A{(5) provides that an agency must give the person access to the document if it is
conditionally exempt at a particular time unless (in the circumstances) access to the document would,
on balance, be contrary to the public interest.

3 See Membership list at https://www.dva.gov.aw/consultation-and-grants/consultation-ex-service-community/eso-
round-table-csort .
? See FOI Act, section 4{1) which states that ‘personal information has the same meaning as in the Privacy Act 1988,
The definition is found 2 iot t rivacy Ac .
I'he definition is found at section 6(1) of the £ {et 1988 (Cth
1 See Re McCallin and Department of Immigraiion {26087 AATA 477.
Y See Colakovski v Australian Telecommunications Corpaoration (1991) 29 FCR 429,
12 See for example, Docwment #13, and hllps://www.dva. gov.aw/consultation-and-grants/consullation-ex-service-
community/eso-round-table-gsort .

ty/eso-round-table-gsort




69.

70.

71.

72.

73.

In order to assess whether release of the exempt material would be contrary to the public interest, |
considered the following factors which favour disclosure:

(a) disclosure would promote the objects of the FO!I Act, including:
(i) inform the community of the Government’s operations, including, in particular, the
policies, rules, guidelines, practices and codes of conduct followed by the

Government in its dealings with members of the community;

(i) allow or assist inquiry into possible deficiencies in the conduct or administration of
an agency or official;

{iii) reveal or substantiate that an agency or official has engaged in misconduct or
negligent, improper or unlawful conduct;

{iv) reveal the reason for a government decision and any background or contextual
information that informed the decision; and

(v) enhance the scrutiny of government decision making.
{b) disclosure would inform debate on a matter of public importance.

| also considered the following factors which do not favour disclosure:

(a) disclosure could reasonably be expected to prejudice the protection of an individual’s right
to privacy;
(b) disclosure could reasonably be expected to prejudice an agency’s ability to obtain similar

information in the future; and

{c) disclosure could reasonably be expected to harm the interests of an individual or group of
individuals.

I have considered the public interest in the release of this personal information, being the names of
certain people who sat on the ESORT working group, but who are not publicly known to have done so.
The names of the organisations they represent are to be released, and release of these individuals’
names would not further inform the debate on the Digital Readiness Bill or enhance the scrutiny of
government decision-making in any way. Release could also adversely affect the Department’s existing
relationship with the ESORT, a relationship which it is in the public interest to maintain.

| am satisfied that no irrelevant factor has been considered, as set out in section 11B(4) of the FOI Act.
On balance, | consider the public interest factors against disclosure to be more persuasive than the

public interest factors favouring disclosure. | am satisfied that the public interest is to withhold the
exemnpt material.

Access o documents

The documents released to you in accordance with the FOI Act are enclosed.



Your rights of review

75.

if you are dissatisfied with my decision, you may apply for internal review or Information Commissioner
review of the decision. We encourage you to seek internal review as a first step as it may provide a
more rapid resolution of your concerns.

Internal Review

76.

77.

Under section 54 of the FOI Act, you may apply in writing to the Department for an internal review of
my decision. The internal review application must be made within 30 days of the date of this letter.
Where possible please attach reasons why you believe review of the decision is necessary. The internal
review will be carried out by another officer within 30 days.

You can make your application for internal review in one of the following ways:

Post: Legal Services & Assufance, Department of Veterans’ Affairs
GPO Box 9998, Canberra ACT 2601
Facsimile: (02) 6289 6337

Email: foi@dva.gov.au

Information Commissioner Review

78.

79.

80.

Contact us

81.

Under section 541 of the FOI Act, you may apply to the Australian Information Commissioner to review
my decision. An application for review by the Information Commissioner must be made in writing
within 60 days of the date of this letter, and be lodged in one of the following ways:

You can make your application for Information Commissioner review in one of the following ways:

Online: www.oaic.gov.au

Post: Office of the Australian Information Commissioner
GPO Box 5218, Sydney NSW 2001

Facsimile: (02) 9284 9666

Email: enquiries@oaic.gov.au

In person: Level 3, 175 Pitt Street, Sydney NSW.

More information about your review rights under the FOI Act is available in Fact Sheet 12 published by
Office of the Australian Information Commissioner: http://oaic.gov.au/freedom-of-

information/foi-resources/freedom-of-information-fact-sheets/foi-factsheet-12-your-review-rights

If you wish to discuss this decision, piease do not hesitate to contact me using the following details:

Post: Legal Services & Assurance, Department of Veterans’ Affairs
GPO Box 9998, Canberra ACT 2601
Facsimile: (02) 6289 6337

£mail: foi@dva.gov.au

N



Yours sincerely

Nadia Vittori‘g

Legal Officer

Information Law

Legal Services & Assurance

3 May 2017

b

[



e

9ES7T 104 ‘SOEVT 104 YOEVT 104 LBGLUNY B2URIRERI [0
LTOZ ABIA € 1318 UOISIDag
aued ALIBA spuednddy

T 3npayds
104

SIUDLINIOP JO DNPBLYDS

SABIFY SUBIIA 10 jusmariedaq

Gz
JUSTHLLIBAOS) URIBIISNY



ST

yoaads Juipeay

puo23$ ‘9TOT 1119 (SR4NSEIWN JBUI0 PUE SSaUIPEIY [BHSIQ) JUSWPUSLUY U0IIR[SIZaT SHBlY SUBIBIDA 1IUBWYDENY
winpuetowan Asojeuejdxs

— 9107 Ing (seansea|y 1oyl pue ssaulpeay [e181Q) JUSWpPUSWY UOIIR|SISaT SHRYY SURIDIDA IJUBWYDRIY

(p)aLt s STOZ uoneulwa1aq) (550) (SaUlPPIND 21831411430 1S2491U 21|gnd) A1LINI2S [B1D0S UdLYdeY
MYS ped 9107 Joquiaaq 7 - Ssauipeay [eUBIQ — S2INUIN 1BIg LYOST udwydeny
2SS urssedde jueln| 19 ,9TOT J2quadaq 7 - SSINUIAL YBIG - T Sual |iig ssaulpeay [eUSIQ - LY0S53, PajI jizw] 910Z/CT/%1 T
VAR ued [1ig ssaulpeay |eusiqg ay3 o1ul Alnbuj 918USS 3Y) 01 UOISSIWLIANS $,VAQ JO AJBWILING P3sIjeuld Iusiydeny
XA upssedoe jueln| ¢ Adinbur a18ua5 03 UOISSILIANS YAQJ $0 Atewiwuns 88ed 7 - 1H0S3, Pl ‘tieyd jlewy L10T/20/80 T
1ted
(p)azy s |urssadoeuels| ¢ LUOISSILIGNS UBWSPNYUWIQ U0 UOIEBIHIIRID YAQ, PRI UiByd jlewg L10T/70/12 01
s SSa%0e 9snyay; L Adodal 9211WWo] - |[1g YA, P31 SOV Yl UeYd jietug L107/20/ve 6
1ed JUBWISSassyY 10edw| AdBALId |]18 SSauipeay |RUBIQ pasijeuid [Juswydelly
v s ul ssadde jueln gg JBULY — VId Ssaulpeay [eUSig, paml uieyd jlewy LTI0T/T0/ve B
(P)aLvs
2UYS 1ed ;
Zc s uissadoe uels| T SBuigaug voya pue Buyatig sseuipeay [eUEIQ, PBIL [lew 9107/1T/¥%¢ L
EVAAS
(SEVARS
JLYS 1ed $,¥R0 {lig ssaulpeay [BUSIg [IUBWIeIY
TS upssadoe juesn) 91 SY0 |l ssaulpeay [euSIqg, peiul ueyd jlews 9107/21/10 9
YS ped (INV £T0Z/Z0/bT 18 SB) SIUSWWOD Yiim TUaWissassy 10eduw) Adealld 1jig ssauipesy [eUSIg JeIg [uswyoeny
s U] SS900B JUBID| GE . PUB YAQ P31BPIOSUOD - JUDWISSassy 1oedwl] AdeALd (i ssauipeay [e1did, pajl [lew L102/20/%e G
(JEVAY
IS 1ed aje|dwa] 199YsIano) Way epuady 1¥0ST [uswyIeny
s ulssadde el € LYOST yotew € 1e ssauipeay [euSiq, pa|Hl Wieyd (lew3 L102/10/02 %
1ied
(p)asys |uisssdeluRlD] T ,2INY 24NS0|I5IQ 159491 2G4 UO UCIIRINSUOD, Pajl Uleyd [lewy L10T/20/€2 ‘€
U01dWaxa 13yaoup Jo 9/ S Japun 1dwaxa / dio) Dy 3NsU0d am pinoys
VA 1ed uonesodio] Dvvy 3l AQ ‘9T0T J8QUIBAON $Z SURBBIN YAQ UO 910U BUljallg lJusWoely
TS ul ssaooe Juen| g /9T 'AON T BuUnd8iN DMI U0 Jalig, P jlews 910Z/11/0¢€ Z
(92uensBLIl 04
suonoepal) |iny 11g ssaurpeay jensig syl o1ul Asinbuj 918USS B3 0} UOISSILIGNS S, ¥YAQ §O AJBLULING JEIQ UBWYIRY
7z S uj ssaooe Jueln| € Juoissiwgns ig ssauipeay [eu8ig vAQ 40 Alewiwns aded g, pepn uleyo jlews LT07/20/L0 T
uoisinoad 13
uodwaxy uoispag| saded uodiInsa P URWNIO| 1URLUN20P JO 18] 20(




91

stamod 3upeys

-UOIBWIOIUL YDYIN Sunsixe yim siamod Bulieys uoliewiojul vOya pasodosd Suueduwod sjge ) juawiyoeny
293WWOD S|jig 0 AUIINIDS 31BUIS 341 01 J3112| 5, I91SIUNA (JUWYdRY

uoissiwugns Alinbul 818UaS (119 ¥Q J1USWIYOR1LY

(P)3LY'S 1ed AliInbug 21BUBS 01 J9118] BUIISA0D IIUBWIYIRILY
ZZS ul $S2208 JUBID| ST Jlig ssauipeay [e}81g Alinbuj 21BUSS - UOISSIWIGNS |elusWMEdDq, PRI IeW3 L102/10/52 €7
Jed () .9TO0T 1119 {sainseaiy
(p)aLpS |UISseDBIURID| €  |IBYIQ puE ssauipeay [e}8Ig) JUBWPUSWY UOIIE|SIZRT SIIBlY SUBISISA UO DIVO YIM JUBYNSUOD, P31 UIBYD [lew3 [107/20/22 T
1ed ‘ 9702 I!g (sainseapy
(p)asys |ulssaodeIURID| 7 |J2YIO pue ssauipesy [eHSIQ) JUSWPUSWY UOIE|SIST SHBYY SUBIDIBA UO DIVO YUM JUBLNSUOD, Paj11 Uleyd jlew] £102/20/12 17
(P)aLrs 1ed
JLYS ul ssadde juelD| g 9107 Jequiedaq ¢ — ssaujpeay [eUB1g — SInuliA [BUld 14053 - 0¢
wed
(p)azy s |uissadoeiueln| ¢ /S3IN1 Qld WeIQ - 9 UOII0RS MIN, PRIIIL UleYD jlew] £T02/20/52 61
ued
AUVMN*N S Ul SSadJe Juelo Z JBeUWSpNqUuO YiEsMmuowwio) Yim mcﬁmmE\ Polil veyd jrutg \aﬁON\NO\mN Q1
(p)aLy s
UYS 1ied
7ZS ul SSad2e JUBID| € Jdoysyiom 1¥OS3T pue [|Ig Ya a4 Suneaw wde TO/EZ UOIA 18 SSNOSIP 01 SaNSs|, P11 wieyd [lewy L102/10/02 /T
ued
(p)asy s |uisseejueln| T LT0Z 924 T - dnouo Fupiom 1YOS3, Pl uieyd jlews LT02/10/€2 91
lig ssauipeay [eudig syl oiu Alinbu| 21BUBS BYI 01 UOISSIUGNS S, YAQ JO AJBUIWINS Pasijeuld [UsWdeY
EIRAS 1ied uoneuasald jujodiamaod swaisAs Buissanold Suinctdu] Siuswiyoelly
s upssedde juely 1T ,LTOZ Aenigad T - ssauipesy [e)SIQ - SRINUNA 1Y0OS3T, Pl uleyo jjew3 LT0T/20/L7 ‘ST
nj
- uissaddeluels) T A8 ¥Q vo SBURBIL [HOS3, PR [fewl LT0T/€0/E0 T
ETAAY
(P)aLY S yed €13 7 ‘T SUDISISA ‘]IIg Y@ U0 SIU3UIWIOD 1YOST [1uswiyoeny
IV S Ul ssadoe jueID| /£ A9 Y@ U0 SIUSWIWOd [HOST, pajin [lew3 LT0Z/20/60 €T




% Australian Government FOI

Department of Veterans’ Affairs Schedule 2

Schedule of relevant provisions in the FOI Act

3 Objects—general

(1) The objects of this Act are to give the Australian community access to information held by
the Government of the Commonwealth or the Government of Norfolk Island, by:

(a) requiring agencies to publish the information; and
(b) providing for a right of access to documents.

(2) The Parliament intends, by these abjects, to promote Australia’s representative democracy
by contributing towards the following:

(a) increasing public participation in Government processes, with a view to promoting
better informed decision-making;

(b) increasing scrutiny, discussion, comment and review of the Government’s
activities.

(3) The Parliament also intends, by these objects, to increase recognition that information held
by the Government is to be managed for public purposes, and is a national resource.

(4) The Parliament also intends that functions and powers given by this Act are to be
performed and exercised, as far as possible, to facilitate and promote public access to
information, promptly and at the lowest reasonable cost.

11 Right of access

(1) Subject to this Act, every person has a legally enforceable right to obtain access in
accordance with this Act to:

{a) a document of an agency, other than an exempt document; or
(b) an official document of a Minister, cther than an exempt document.

{2) Subject to this Act, a person’s right of access is not affected by:

(a) any reasons the person gives for seeking access; or
(b) the agency’s or Minister’s belief as to what are his or her reasons for seeking
access.

11A Access to documents on request
Scope

(1) This section applies if:

(a) a request is made by a person, in accordance with subsection 15(2), to an agency or
Minister for access to:
(i a document of the agency; or
{ii) an official document of the Minister; and
{b) any charge that, under the regulations, is required to be paid before access is given
has been paid.
(2) This section applies subject to this Act.
Note: Other provisions of this Act are relevant to decisions about access to documents, for example the following:
(a) section 12 (documents otherwise available);
{b) saction 13 {documents in national institutions);
{c) section 15A {personnel records);



(d) section 22 (access to edited copies with exempt or irrelevant matter deleted).

Mandatory access—general rule

(3) The agency or Minister must give the person access to the document in accordance with
this Act, subject to this section.

Exemptions and conditional exemptions

(4) The agency or Minister is not required by this Act to give the person access to the
document at a particular time if, at that time, the document is an exempt document.

Note: Access may be given to an exempt document apart from under this Act, whether or not in response to a request (see
section 3A {objects—information or documents otherwise accessible)).

(5) The agency or Minister must give the person access to the document if it is conditionally
exempt at a particular time unless {in the circumstances) access to the document at that
time would, on balance, be contrary to the public interest.

Note 1: Division 3 of Part IV provides for when a document is conditionally exempt.

Note 2: A conditionally exempt document is an exempt document if access to the document would, on balance, be contrary to
the public interest (see section 31B {exempt documents for the purposes of Part IV}}.

Note 3: Section 11B deals with when it is contrary to the public interest to give a person access to the document.

(6) Despite subsection {5), the agency or Minister is not required to give access to the
document at a particular time if, at that time, the document is both:

(a) a conditionally exempt document; and
{b) an exempt document:
{i) under Division 2 of Part IV (exemptions); or

(ii) within the meaning of paragraph (b) or (c) of the definition of exempt
document in subsection 4(1).

22 Access to edited copies with exempt or irrelevant matter deleted
Scope
(1) This section applies if:

(a) an agency or Minister decides:
(i) to refuse to give access to an exempt document; or
{if) that to give access to a document would disclose information that would
reasonably be regarded as irrelevant to the request for access; and
(b) it is possible for the agency or Minister to prepare a copy (an edited copy) of the
document, modified by deletions, ensuring that:
{i) access to the edited copy would be required to be given under section 11A
{access to documents on reguest); and .
(i) the edited copy would not disclose any information that would reasonably
be regarded as irrelevant to the request; and
() it is reasonably practicable for the agency or Minister to prepare the edited copy,
having regard to:
{i) the nature and extent of the modification; and
(i) the resources available to modify the document; and
{d) it is not apparent (from the request or from consultation with the applicant) that

the applicant would decline access to the edited copy.
Access to edited copy '

{2) The agency or Minister must:



(a) prepare the edited copy as mentioned in paragraph (1)(b); and
(b) give the applicant access to the edited copy.

Notice to applicant

(3)

The agency or Minister must give the applicant notice in writing:
(a) that the edited copy has been prepared; and
(b) of the grounds for the deletions; and

(c) if any matter deleted is exempt matter—that the matter deleted is exempt matter
because of a specified provision of this Act.

Section 26 (reasons for decision) does not apply to the decision to refuse access to the
whole document unless the applicant requests the agency or Minister to give the applicant
a notice in writing in accordance with that section.

23 Decisions to be made by authorised persons

(1)

Subject to subsection (2), a decision in respect of a request made to an agency may be
made, on behalf of the agency, by the responsible Minister or the principal officer of the
agency or, subject to the regulations, by an officer of the agency acting within the scope of
authority exercisable by him or her in accordance with arrangements approved by the
responsible Minister or the principal officer of the agency.

A decision in respect of a request made to a court, or made to a tribunal, authority or body
that is specified in Schedule 1, may be made on behalf of that court, tribunal, authority or
body by the principal officer of that court, tribunal, authority or body or, subject to the
regulations, by an officer of that court, tribunal, authority or body acting within the scope
of authority exercisable by him or her in accordance with arrangements approved by the
principal officer of that court, tribunal, authority or body.

26 Reasons and other particulars of decisions to be given

(1)

section 11A).

Where, in relation to a request, a decision is made relating to a refusal to grant access to a
document in accordance with the request or deferring provision of access to a document,
the decision-maker shall cause the applicant to be given notice in writing of the decision,
and the notice shall:

(a) state the findings on any material questions of fact, referring to the material on
which those findings were based, and state the reasons for the decision; and

{aa) in the case of a decision to refuse to give access to a conditionally exempt
document—include in those reasons the public interest factors taken into account
in making the decision; and

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the public interest (see
{b) where the decision relates to a document of an agency, state the name and
designation of the person giving the decision; and
{c) give to the applicant appropriate information concerning:
0 his or her rights with respect to review of the decision;
{ii) his or her rights to make a complaint to the Information Commissioner in

—

——

relation to the decision; and

(iii) the procedure for the exercise of the rights referred to in subparagraphs {i)
and (ii); including (where applicable) particulars of the manner in which an
application for internal review (Part VI) and IC review (Part VII) may be
made.

Section 13 of the Administrative Decisions {Judicial Review) Act 1977 does not applyto a
decision referred to in subsection (1).

A notice under this section is not required to contain any matter thatis of such a nature
that its inclusion in a document of an agency would cause that document to be an axempt
document.

[see section 11A).

[
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42 Documents subject to legal professional privilege

(1)
(2)

(3)

A document is an exempt document if it is of such a nature that it would be privileged from
production in legal proceedings on the ground of legal professional privilege.

A document is not an exempt document because of subsection (1) if the person entitled to
claim legal professional privilege in relation to the production of the document in legal
proceedings waives that claim.

A document is not an exempt document under subsection (1) by reason only that:

(a) the document contains information that would (apart from this subsection) cause
the document to be exempt under subsection (1); and

{b) the information is operational information of an agency.

Public interest conditional exemptions

47C Public interest conditional exemptions—deliberative processes

General rule

(1)

Exceptions

(2)

A document is conditionally exempt if its disclosure under this Act would disclose matter
(deliberative matter) in the nature of, or relating to, opinion, advice or recommendation
obtained, prepared or recorded, or consultation or deliberation that has taken place, in the
course of, or for the purposes of, the deliberative processes involved in the functions of:

(a) an agency; or

(b) a Minister; or

(c) the Government of the Commonwealth; or
(d) the Government of Norfolk Island.

Deliberative matter does not include either of the following:
(a) operational information (see section 8A);

(b) purely factual material.

Note: An agency must publish its operational information (see section 8).

(3)

This section does not apply to any of the following:

(a) reports {including reports concerning the results of studies, surveys or tests) of
scientific or technical experts, whether employed within an agency or not,
including reports expressing the opinions of such experts on scientific or technical
matters;

(b) reports of a body or organisation, prescribed by the regulations, that is established
within an agency;

{c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the public interest (see

section 11A).

47t Public interest conditional exemptions—ceriain operations of agencies

A document is conditionally exempt if its disclosure under this Act would, or couid reasonably be expected
1o, do any of the following:

(a) prejudice the effectiveness of procedures or methods for the conduct of tests,
examinations or audits by an agency;

(b) prejudice the attainment of the objects of particular tests, examinations or audits
conaucted or to be conducted by an agency;

{c) have a substantial adverse effect on the management or assessment of personne!
by the Commonwealth, by Norfolk Island or by an agency;

P
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(d) have a substantial adverse effect on the proper and efficient conduct of the
operations of an agency.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary to the public interest (see

section 11A).

47F Public interest conditional exemptions—personal privacy

General rule

(1)

(2)

(3)

A document is conditionally exempt if its disclosure under this Act would involve the
unreas?nable disclosure of personal information about any person (including a deceased
person).

In determining whether the disclosure of the document would involve the unreasonable
disclosure of personal information, an agency or Minister must have regard to the following
matters:

(a) the extent to which the information is well known;

(b) whether the person to whom the information relates is known to be (or to have
been) associated with the matters dealt with in the document;

{c) the availability of the information from publicly accessible sources;

(d) any other matters that the agency or Minister considers relevant.

Subject to subsection (5), subsection (1) does not have effect in relation to a request by a
person for access to a document by reason only of the inclusion in the document of matter
relating to that person.

Access given to qualified person instead

(4)

Subsection (5) applies if:

(a) a request is made to an agency or Minister for access to a document of the agency,
or an official document of the Minister, that contains information concerning the
applicant, being information that was provided by a qualified person acting in his or
her capacity as a qualified person; and

{(b) it appears to the principal officer of the agency or to the Minister (as the case may
be) that the disclosure of the information to the applicant might be detrimental to
the applicant’s physical or mental health, or well-being.

The principal officer or Minister may, if access to the document would otherwise be given
to the applicant, direct that access to the document, so far as it contains that information,
is not to be given to the applicant but is to be given instead to a qualified person who:

(a) carries on the same occupation, of a kind mentioned in the definition of qualified
person in subsection {7), as the first-mentioned qualified person; and

{b) is to be nominated by the applicant.

The powers and functions of the principal officer of an agency under this section may be
exercised by an officer of the agency acting within his or her scope of authority in
accordance with arrangements referred to in section 23.

In this section:

qualified person means a persan who carries on, and is entitled to carry on, an occupation
that involves the provision of care Tor the physical or mental health of people or for their
well-being, and, without limiting the generality of the foregoing, includes any of the
following:

(a) a medical practitioner;
{h) a psychiatrist;

{c) a psychologist;

{d) a counsellor;

{e) a social worker.

Mote: Access must generally be given to a conditionally exempt document unless it would be contrary to the public intarast (see

section 11A).






