(2) A defence under subsection (1)(e) is defeated if the plai

ntiff proves that the publication of the matter was
actuated by malice.

(3) In this section:

subordinate distributor has the same meaning as in section 32 of the Defamation Act 2005

76 Remedies

(1) Inan action under this Part for the invasion of a plaintiff's privacy, the court may (subject to any

jurisdictional limits of the court) grant any one or more of the following remedies, whether on an interim or
final basis, as the court considers appropriate:

(@) an order for the payment of compensation,

(b) an order prohibiting the defendant from engaging in conduct (whether actual, apprehended or
threatened) that the court considers would invade the privacy of the plaintiff,

(c) an order declaring that the defendant's conduct has invaded the privacy of the plaintiff,

(d) an order that the defendant deliver to the plaintiff any articles, documents or other material, and
all copies of them, concerning the plaintiff or belonging to the plaintiff that:

(i) are in the possession of the defendant or that the defendant is able to retrieve, and

(i) were obtained or made as a result of the invasion of the plaintiff's privacy or were
published during the course of the conduct giving rise ta the invasion of privacy,

(e) such other relief as the court considers necessary in the circumstances

(2) Without limiting Subsection (1), the court may decline to grant a remedy under that subsection if it
considers that an adequate remedy for the invasion of privacy exists under a statute of an Australian
jurisdiction that is prescribed by.the regulations

77 Compensation for non-economic loss limited

(1) The maximum amount of compensation for non-economic loss that a court may order in an action for
ivasion of privacy under this Part is $150,000 or any other amount adjusted in accordance with this section
from time to time that is applicable at the time compensation is awarded

{2) The Minister.is; on or before 1 July 2010 and on or before 1 July in each succeeding year, to declare, by
order published inthe Gazelte, the amount that is to apply, as from the date specified in the order, for the
purposes of subsection (1)

(3) The amount declared is to be the amount applicable under subsection (1) (or that amount as last
adjusted under this section) adjusted by the percentage change in the amount estimated by the Australian
Statistician of the average weekly total earings of full-time adults in Australia over the 4 quarters preceding
the date of the declaration for which those estimates are, at that date, available

(4) An amount declared for the time being under this section applies to the exclusion of the amount of
$150,000 or an amount previously adjusted under this section

(5) Ifthe Australian Statistician fails or ceases to estimate the amount referred to in subsection (3), the
amount declared is to be determined in accordance with the regulations
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(6) In adjusting an amount to be declared for the purposes of subsection (1), the amount determined in

accordance with subsection (3) is to be rounded to the nearest $500 (with the amounts of $250 and $750
being rounded up).

(7) A declaration made or published in the Gazette after 1 July in a year and specifying a date that is before

the date it is made or published as the date from which the amount declared by the order is to apply has
effect as from that specified date

78 Monetary order in the nature of exemplary or punitive damages cannot be made

A court cannot make a monetary order uhder section 76 that is in the nature of exemplary or punitive
damages

79 Action does not survive death

(1) A cause of action for the invasion of an individual's privacy arising under this Part does not survive the
individual's death.

(2) Subsection (1) has effect despite section 2 of the Law Reform (Miscellaneous Provisions) Act 1944

80 Relationship of cause of action to other laws

(1) To the extent that the general taw recognises a specific tort for the irivasion or violation of a person's
privacy, that tort is abolished.

(2) Subject to subsection (1), the right of action for invasion of privacy under this Part and the remedies
under this Part are in addition to, and notin derogation of. any ather right of action or other remedy available
otherwise than under this Part.

(3) Without limiting subsection (2), subsection (1) does not operate to abolish or otherwise limit any of the
following kinds of causes of action at general law to the extent that they provide for a remedy for the invasion
or viokation of an individual's privacy:

(a) an action for defamation,

(b)‘an action for trespass,

(c)-an action for a breach of confidence,
(d)_an action for negligence,

(e} an action for nuisance,

(f) an action for injurious falsehood,

(g) an action for passing off,

(h) an action for intentional infliction of harm,
(i) an action for breach of a statutory duty

(4) Nothing in this Part requires any compensation awarded in an action for invasion of privacy under this
Part to be disregarded in assessing compensation or damages in any other proceedings arising out of the
same conduct giving rise to the invasion of privacy
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[Proposed savings and transitional provisions omitted. ]

Schedule 2
Amendment of Limitation Act 1969 No 31

[1] Section 14C
Insert after section 14B:

14C Invasion of privacy

An action on a cause of action for an invasion of privacy under Part 12 of the Civil Liability Act 2002 is not

maintainable if brought after the end of a limitation period of 1 year running from the date on which the cause
of action first accrues.

[2] Part 3, Division 2B

Insert after Division 2A
Division 2B Invasion of privacy

56E Extension of limitation period by court

(1) A person claiming ta have a cause of action for invasion of privacy under Part 12 of the Civil Liability Act
2002 may apply to'the court for an order extending the limitation period for the cause of action.

(2) Acourt must, if satisfied that it was not reasonable in the circumstances for the plaintiff to have
commenced an action in relation to the matter complained of within 1 year from the date on which the cause
of action'first acCrued, extend the limitation period mentioned in section 14C to a period of up to 3 years
running from that date '

(3) A court may not order the extension of the limitation period for a cause of action for invasion of privacy
under Part 12 ofthe Ciwil Liability Act 2002 other than in the circumstances specified in subsection (2)

56F Effect of order

If a court orders the extension of a limitation period for a cause of action under section 56E, the limitation
period is accordingly extended for the purposes of

(a) an action brought by the applicant in that court on the cause of action that the applicant claims
to have, and

(b) section 26 (1) (b) in relation to any associated contribution action brought by the person against
whom the cause of action lies
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56G Costs

Without affecting any discretion that a court has in relation to costs, a court hearing an action brought as a
result of an order under section 56E may reduce the costs otherwise payable to a successful plaintiff, on
account of the expense to which the defendant has been put because the action was commenced outside
the original limitation period

96H Prior expiry of limitation period

An order for the extension of a limitation period, and an application for such an order. may be made under
this Division even though the limitation period has already expired

FOI- 144



Appendix C — Victorian Law Reform Commission
recommendations

CREATING STATUTORY CAUSES OF ACTION

22

23

24

25

26.

27.

There should be two statutory causes of action dealing with serious invasion of privacy caused by
misuse of surveillance in a public place

The first cause of action should deal with serious Invasion of privacy by misuse of private information
The second cause of action should deal with serious invasion of privacy by intrusion upon seclusion

The elements of the cause of action for serious invasion of privacy caused by misuse of private
information should be:

a. D misused, by publication or otherwise, information about P in respect of which hefshe had a
reasonable expectation of privacy; and

b areasonable person would consider D's misuse of that information highly offensive

The elements of the cause of action for serious invasion of privacy caused by intrusion upon seclusion
should be

a. Dintruded upon the seciysion of P when he/she had a teasonable expectation of privacy; and

b. areasonable persan would consider D's intrusion upon P's seclusion highly offensive

The defences to the cause of action for serioys invasion of privacy caused by misuse of private
information should be;
a. P.consented to the use of the information

b. “D's conduct was incidental to the exercise of a lawful right of defence of person or property, and
was a reasonable and proportionate response to the threatened harm

¢ Disconduet was authorised or required by law

d Dis-apolice or public officer who was engaged in his/her duty and the D's conduct was neither
disproportionate to the matter being investigated nor committed in the course of a trespass

e if D's conduct involved publication, the publication was privileged or fair comment

f. D's conduct was in the public interest, where public interest is a limited concept and not any matter
the public may be interested in
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28

29

30

3

32

33

The defences to the cause of action for serious invasion of

privacy caused by intrusion upon seclusion
should be

a P consented to the conduct

b. D's conduct was incidental to the exercise of a lawful right of defence of person or property, and
was a reasonable and proportionate response to the threatened harm

¢ D's conduct was authorised or required by law

(=1

D is a police or public officer who was engaged in hisfher duty and the D's conduct was neither
disproportionate to the matter being investigated nor committed in the course of a trespass

@

D's conduct was in the public interest, where public interest is a limited concept and not any matter
the public may be interested in.

The remedies for both causes of action should be:
a. compensatory damages

b. injunctions

¢ declarations

Costs should be dealt with in accordance with section 109 of the [Vigtorian Civil and Administrative
Tribunal Act 1998 (Vic)).

Jurisdiction to hear and determine the causes of action for'serious invasion of privacy by misuse of
private infarmation and by intrusian upon seclusion should be vested exclusively in the Victorian Civil
and Administrative Tribunal

These causes of action should be restricted lo natural persons. Corporations and the estates of
deceased persons should not have the capacity to take proceedings for these causes of action

Proceedings must be commenced within three years of the date upon which the cause of action arose.
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Ellem, Jacsueline
—E

From: Sengstock, Elsa
Sent: Tuesday, 9 October 2012 10:55 AM
To: Ellery, Jacqueline
Cc: LegislationProgram
Subject: Social media law reform [SEC:UNCLASSIHED]
Follow Up Flag: Follow up
Flag Status: Completed
Categories: Jackie
UNCLASSIFIED
Hi Jac

There has been some media reporting over the weekend of possible reforms (not clear whether they will be

Jlicy/administrative or legislative) in relation to social media and court cases (triggered by the murder of Jill Meagher
and concerns about the trial being compromised) Grateful if you could keep a watching brief on this one. Il then
have a chat to you about reaching into AGD to make sure that AFP is engaged on any proposals / work related to
this

Thanks,
Elsa

ELSA SENGSTOCK
= COORDINATOR, LEGISLATION PROGRAM
: AFP POLICY & GOVERNANCE

Tel +61(0) 261314545 Mob - S47F
www.afp.gov.au

AUSTRALIAN TEDERAL POLKH

UNCLASSIFIED
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Social media
usersare not
abovethe law

Y HERE is a feeling, prevalem among a
certain type of intemet user, that
anything goes in the online world, That
the blanket of anonymin Means iany

remark, no matter how vile or slanderous, is
acceptable, or at least unpunishable. That the
rules that govern the real world - rules regulat
ing such transgressions as defanition, racial
.lll(lll"l&:illll\\illlil‘lTUlIM-l]](!\f:i“.ﬂl‘l;ﬂnl'
bullying — do notapply inthe virual one. 1t is
an casy mistake o make, bhut there i po douli
itis amistake

For despite theintermet jogsdiction
spanning natufe; publishing online docs not
confer immunity fromthe kaws of the [and
There have alreddy been several high' profile
cases phanline detamation in this country, and
on Lridaythe seates attomevsagencral gathered
torconsider how te intérnef could heregulated
o prevent seclal media postings interfering
with criminal trials

Lha meenng came after a week of
authoriries pleading with the public not 1o post
prejudicial repnarks about, or photographs of
drian Frpest Bayloy the man gharged with
Killing ABC craplovee Till Meagher. Victorian
Police-Commissioner Kerrday wirs se athingly
criticdl of Facebook after it refused to take down
pages containing brawe material about Bayley

“If Ihr}"lvf.:nil1gh) make alot of money out
ot the comumiey, they've got to invest in the
conmmunity tom, and thar's 1o behave appropri
ately and ensure that Facebook doesn't incite
hatred or doesn'tact ina way that undermines
the fegal system.” Mr Lay said

[tis not the frsttime this has happened in
\ustraliae In July, there was a similar response
atter Svdney man Kieran | overidge was charged
with the murder of teenager Thomas kelly,
prompung somce commentators to wonder it
our laws had been left behind by changing
communications technology

I detimation Liw, there can be no doula

Fh:I:u'mlltl'T—!m.h‘n‘n‘ soctal media can b

the basis of litigation. In the highest profile such
case, Melbourneman Joshua Meggitt suctess
fully sued columwist Maricke Hardyafter she
mcorrectly named him as the autbhor of 3 hate
blog. My Meggitt then took the fight further,
tuking avtion against hwitter. where the
deTamatony remark was most widely publicised
That case is ongoing,

Even so, there aresome who feel that our
faws should go fuctier This point has been
exercising the public mind recently, following
the cruel Ritter persecution of celebrin
( |Iil||l1Hl‘]ld\\\l)lhll](iIIII'(llHII'l'\\iIIQl<ll!l]l
made ¥ NRE plaver Robbie Farah

Many including Faral himself, have advo
ated stronger curbs for online trolls — those
who use their anomy miny to launch sustained
and vicious attacks on others. But while the out
rage over rolling is understandable, there is in
truth no need for new legislation to deal with it
the law prohibiting the use of a carriage service
to threaten or harass has been used in the
successful proscecution of at least two people in
FeCent vears

[t would be salutary, then, for users of social
mediato remember that what they post may
well come back o haunt them, and to think for
asecond before hitting send. A conument on the
interncetis not like & comment toa friend in
conversation. [vis a permanent document that
could potentially be seen by millions of people
and could have serious legal repercussions. An
evenifit breaches no laws, itis worth consider
ing what purpose insulting and abusing
strangers actually serves

s M Lay said on Friday, itis the users of
social media who ultimately control its rone
and content. While criticising Facebook, he
praised those who heeded calls to stop posti 1w
about Bayley “We've seen some positive SN
trom the Victorian commumity in the social
media space and Fjustwonder when the
tsers will say. ‘Enough's enough and this
shouldn't he wleraed
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ACT could lead way
on privacy litigation

By Noel Towell

Fhe ACT could become the onlh
Australian jurisdiction  in which
citizens can sue for breach ol
privacy

Attorney General Simon Corbell
will announce oday that il re
elected, ACT Labor will explore
making aserious breach of privacy a
Ustatutory cause of action”, allow
ing people 1o pursue compensation
payments through the courts

The federal government is con
cerned about  technologies  like
smiart phones which allow images,
sounds and other information (o he
recorded, stored and uploaded on
Lo social media websites, posted on
the internet, or distributed by email
or instant messaging. The Com
monwealth has published an issues
paper on the problem, hut M,
Corbell’s propasal would be the firsg
time an Austealian jurisdiction hay
offered “wivit remedies™ for {nva
stons al“priviicy.

While criminal Iaws already deal
with the mast serious invasion of
privaey behaviour. theee is no right
lo sue  through  the civil courts
anywhere in Austealia,

The tesritony's Human Rights Ael
provides the vght to privacy bug it is
ot legally - enforceable  and the

FIRST: Simon
Corbell's plan
could see
Canberrans sie
for privacy
hreaches

public sector is covered by (he
Commonwealth's Privacy Act

“The protection of privacy is also
an element of ACT Labor's commil
ment o the progressive realisation
of human 1igls in the ACT," M
Corbell sajd, “ACT Labor belibyes it
would ‘be desiruble 10 look i1 in
trodaciug a statutory [capse o
action for privacy, something not
Vel covered in Austraban jurisdic
tons. A statutory catise of action 1o
protect against serious invasions ol
privacy would povide an additional
remedy for bieaches ol privacy and
would be a practical additional
mechatism for the protection and
promation of privacy in the ACT

“Streh o statutory cause of action
miy also help 1o establish social
norms as to what is acceptable and
unaceeptable  behaviour, particu
larly in relation 1o the use of new
technologies
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Push to
rein in
the web

PETER ROLFE

NATIONAL guidelines to
stop social media jeopardis-
ing eriminal trials are a step
closer following a meet ing of
federal and state law-
makers yesterday.

A proposal submitted by
Victorian Attorney-General
Robert Clark seeking an
Australia-wide approach to
concerns that comments on
websites such as Twitter
and Facebook could ruin a
trial was adopted at a meet-
ing of attorneys-general in
Brisbane

The Standing Council on
Law and Justice meeting
agreed on a-conterted push
towards safeguards against
social wmedia influencing
juries An the wake of Jil]
Meagher's death

Social media was {lonoded
with comments in the wake
of the tragedy, raising con-
cerns the trial of alleged
rapist and killer Adrian
Ernest Bayley could be jeop
ardised.

The rouncil yesterday
commissioned the develop
ment of guidelines for use by
social media organisations,
protocols and procedures
for removing material, and
warnings regarding jurors
accessing prejudicial ma
terial

The push came as Victoria
Police Chief Commissioner
Ken Lay said Facebook had a
social responsibility to the
community
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States to tackle social media laws after

Jane Lee
and Dan Oakes

FHE Victorian Attorney-General,
Robert Clark, will lead a group o
create national guidelines  on
social media after fears that com
ments on Facebook and Twitter
could jeopardise the trial of the
man accused of killing the ABC
journalist Jill Meagher.

Australia’s  attorneys-general
metin Brisbane yesterday - the
day of Ms Meagher's funcral - to
discuss social media's impact on
the right to a fair trial.

I'he standing council on law
and justice agreed o Mr Clark's
proposal for a waorking group,
which will comprise mainstream
and social media representa
tives, judicial officers and police.

Fhe group will make recom
mendations on how to regulate
the spread of prejudicial mater

cal on social media, including

warnings forusers (which courts,
and police could issuce on lace
book or lwitter) and protocols
tor social media comparnties

Sydney Morning Herald, Sydney

06 Oct 2012, by Jane Lee And Dan Oakes

Edition Changes - 2nd Edition page 6 - 140.96 cm?

Capital City Daily - circulation 170,666 (MTWTFS-)

ID 165310887

Itwill also propose directions
that courts can give to juries on
social media, examine laws that
detail juror offences and assess
what rescarch was needed 1o
determine how  social media
affected jurors' decisions

Itis unknown when the group
will start working

fhe NSW o Attorney - General,
Greg  Smith, said  the  group
needed to develop protocols with
imternational social media com
panies 1o ensure they comply
with local suppression order laws
Such companies needed to com
ply when the state ordered them
to remove potentially prejudicial
material from their websites A6
prevent damage to criminal tridts.

The working  group. was
formed hours after the Vicwofian
Police Commissionet; ken Lay,
savaged  Facebook, . declaring
thatitincited haued and under
mirted the state'slegal system by
hastiorg pages that could preju

alarm over fair trial for accused

dice the trial of the man who
allegedly raped and mrdered
Ms Meagher

He said Facebook's arguments
about why it could not remove
the pages - some of which call
for the accused, Adrian Ernest
Bayley. to be executed — were
nonsense”, and that the com
pany lacked a sense of social
responsibility.

Itwas reported this week Face
book had removed the pages, hut
Mr Lay said it was the creatorof
the page whao did

“Tomeit's justanonseuse that
someone who is gucking an
mmrmnusammuniufmmu'y out
of the community isn't prepared
to invest in that. community by
helping it stay'safe and act inan
appropriate manner.”

Mr Fay said the pages in ques
tionwere offensive garbage” and
PAlice and MPs were working on
Ways to foree Facebook to remove
aftensive pages on request
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