





Similarly, in British American Tobacco Australia Ltd and Australian Competition and Consumer
Commission [2012] AICmr 19, the former FOI Commissioner decided that disclosure of
information about a complaint made to the ACCC could reasonably be expected to affect the
willingness of people to make complaints to the ACCC. This would have a substantial adverse
effect on the proper and efficient conduct of the operations of the ACCC.

| am satisfied that the documents you have requested are documents about OAIC
investigations and if discloses would have a substantial adverse effect on the proper and
efficient conduct of the operations of the OAIC. The disclosure of the documents could
reasonably affect the willingness of people to make complaints to the OAIC.

In my view, public disclosure of the particulars of an OAIC investigation would have a
substantial adverse impact on the operations of the OAIC and the documents are therefore
conditionally exempt under s 47E(d).

Public interest test

I have found that the documents relevant to your request are conditionally exempt under

s 47E(d) of the FOI Act. Section 11A(5) provides that, if a document is conditionally exempt, it
must be disclosed ‘unless (in the circumstances) access to the document at that time would,
on balance, be contrary to the public interest'.

Section 11B(3) of the FOI Act lists factors that favour access when applying the public interest
test. Disclosure of the documents relevant to your FOI request would promote the objects of
the FOI Act.

The FOI Guidelines also include a non-exhaustive list of further factors that favour disclosure.
Having regard to that list, | consider there are two factors that favour disclosure of the
relevant documents:

e disclosure promotes the objects of the FOI Act including to enhance scrutiny of
government decision making, and

e disclosure informs debate on a matter of public importance, including to allow or
assist inquiry into possible deficiencies in the conduct or administration of an agency.

In considering the public interest factors against disclosure, | consider that the disclosure of
the document could reasonably be expected to:

e prejudice the future conduct of the Information Commissioner’s investigation
function, and

e prejudice the OAIC’s ability to obtain information.

| give both these factors substantial weight, especially given the legislative framework of the
FOI Act (section 76) that requires that the Information Commissioner conducts investigations
in private.

On balance, | have decided that it would be contrary to the public interest to give access to
the documents.
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