FOI17/142; 17/8681

ATTACHMENT A

From: Richard Smith [mailto:foi+request-3751-b5da0031@righttoknow.org.au]
Sent: Friday, 28 July 2017 4:57 PM

To: FOl Requests :
Subject: TRIM: Freedom of Information request - Documents relating to legal advice and court attendance for the

Commonwealth Ministers of Health, Human Services and Assistant to the Treasurer summoned before the Victorian
Supreme Court

Dear Attorney-General's Department,

in June 2017, three Commonwealth Government Ministerg, namely the Health Minister, Human Services Minister
and Assistant Minister to the Treasurer were called to appear in two separate hearings before the Victorian Supreme
Court to answer a possible criminal charge of Contempt of Court for reported comments that the Ministers had

previously confirmed on the public record that they had made.
At the second hearing, one of the judges said "It should not have come to this, namely two court hearings...

But for the apologies and retractions we would have referred ... the ministers ... for prosecution for Contempt of
Court." :

As three Ministers were unable to attend the hearings personally, béing immune from appearing as per the
Parliamentary Privileges Act, the Commonwealth Solicitor-General appeared on their behalf,

The personal comments of these Ministers, and their initial refusal to apologise to the court has led to the taxpayer
incurring legal costs to prepare for and appear at these two hearings. '

Accordingly, | hereby request the following Government Information documents which | consider to be of great
public importance: ' -

a) Documents detailing the cost of provision of legal services incurred representing the Health Minister in
preparation for, and during the hearing before the Victorian Supreme Court on Friday 16 June 2017, (including all
Solicitor-General communications, letters, phonecalls, fees, transport including commonwealth car or hire cars,

meals etc);

b) Documents detailing the cost of provision of legal services incurred representing the Human Services Minister in
preparation for, and during the hearing before the Victorian Supreme Court on Friday 16 June 2017, {including all
Solicitor-General communications, letters, phonecalls, fees, transport including commonwealth car or hire cars,

meals etc);

¢) Documents detailing the cost of provision of legal services incurred representing the Assistant Minister to the
Treasurer in preparation for, and during the hearing before the Victorian Supreme Court on Friday 16 June 2017,
(including all Solicitor-General communications, letters, phonecalls, fees, transport including commonwealth car or

hire cars, meals etc);

d) Documents detailing the cost incurred by the Commonweaith for provision of legal services representing the
Health Minister immediately following the first appearance on 16 June 2017 in preparation for, and during the
hearing before the Victorian Supreme Court on Friday 23 June 2017, (including all Solicitor-General communications,
letters, phonecalls, fees, transport including commonwealth car or hire cars, meals etc);
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e) Documents detailing the cost incurred by the Commonwealth for provision of legal services representing the
Human Services Minister immediately following the first appearance on 16 June 2017 in preparation for, and during
the hearing before the Victorian Supreme Court on Friday 23 June 2017, (including all Solicitor-General
communications, letters, phonecalls, fees, transport including commonwealth car or hire cars, meals etc); and

f) Documents detailing the cost incurred by the Commonwealth for provision of legal services representing the
Assistant Minister to the Treasurer immediately following the first appearance on 16 June 2017 in preparation for,

and during the hearing before the Victorian Supreme Court on Friday 23 June 2017, (including all Solicitor-General
communications, letters, phonecalls, fees, transport including commonwealth car or hire cars, meals etc);

If this can be answered as informal request, please do so.

Otherwise, please proceed with this as a formal request under the Freedom of Information principles & framework,
i.e. the Freedom of Information Act 1982 & other associated guidelines and regulations. .

Yours faithfully,

Richard Smith

Please use this email address for all replies to this request:
foi+request-3751-b5da0031@righttoknow.org.au

Is foi@ag.gov.au the wrong address for Freedom of Information requests to Aftorney—Ge'neral&#x27;s Department?

If so, please contact us using this form:
https://www.righttoknow.org.au/change_request/new?body=agd

This request has been made by an individual using Right to Know. This message and any reply that you make will be
published on the internet. More information on how Right to Know works can be found at:
https://www.righttoknow.org.au/help/officers '

If you find this service useful as an FOI officer, please ask your web manager to link to us from your organisation's
FOIl page. :
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ATTA CMMENT 8

Aushahan Govel niment
Attorney-General’s Department

FOI17/142; 17/8681
3 October 2017

Mr Richard Smith
By email only: foitrequest-3751-b5da003 1@ughttoknow org.au

Mz Smith,
I'reedom of Information request — FOI17/142

I, Marc Robetts, am an officer authorised under section 23(1) of the FOI Act to make
decisions in relation to FOI requests made to the Attorney-General’s Depar tment (the

department),

" On 28 August 2017, you requested documents telating to legal advice and court attendances
at the Victorian Supreme Coutt for the Minister for Health, Minister for Human Services, and
the Assistant Minister to the Treasuret. Specifically, you sought access to:

‘Accordingly, I hereby request the following Government Information documents
which I consider to be of great public importance:

a) Documents detailing the cost of provision of legal services incurred representing
the Health Mirister in preparation for, and during the hearing before the Victorian
Supreme Court on Friday 16 June 2017, (including all Solicitor-General
communications, letters, phonecalls, fees, transport including commonwealth car or
hire cars, meals etc); . :

b) Documents detailing the cost of provision of legal services incurred representing
the Human Services Minister in preparation for, and during the hearing before the
Victorian Supreme Court on Friday 16 June 2017, (including all Solicitor-General
communications, letters, phonecalls, fees, transport including commonwealth car or
hire cars, meals eta)'

¢) Documents detailing the cost of provision of legal services incurt ed repr esermng
the Assistant Minister to the Treasurer in preparation for, and during the hearing
before the Victorian Supreme Court on Friday 16 June 2017, (including all Solicitor-
General communications, letters, phonecalls, fees, transport including commonwealth

car or hire cars, meals efc);

d) Documents detailing the cost incurred by the Commonwealth for provision of legal
services representing the Health Minister immediately following the first appearance
on 16 June 2017 in preparation for, and during the hearing before the Victorian
Supreme Court on Friday 23 June 2017, (including all Solicitor-General .

Fo117/142 (1 oFC)




communications, letters, phonecalls, fees, transport including commonwedlth car or
hire cars, meals etc);

¢) Documents detailing the cost incurred by the Commonwealth for provision of legal
services representing the Human Services Minister immediately following the first
appearance on 16 June 2017 in preparation for, and during the hearing before the
Victorian Supreme Court on Friday 23 June 2017, (including all Solicitor-General
communications, letters, phonecalls, fees tramsport including commonwealth car or
hire cars, meals etc); and

J) Documents detaz‘ling the cost incurred by the Commonwealth for provision of legal
services representing the Assistant Minister to the Treasurer immediately following
the first appearance on 16 June 2017 in preparation for, and during the hearing
before the Victorian Supreme Court on Friday 23 June 2017, (including all Solicitor-
General communications, letters, phonecalls, fees, transport including commonwealth
car or hire cars, meals etc),’

I have identified that the department holds three documents that fall within the scope of your
request, I did this by atranging for a complehenswe seatch of the department’s electronic
document management system and making inquities of staff likely to be able to identify
relevant documents, I am able to advise that all three documents came into the department’s
possession for the putpose of processing payments of legal assistance under the
Parliamentary Entitlements Regulations (1997) (the ‘PE Regulations’).

* Under section 7(2) of the FOI Act, the department, which includes the Australian

. Government Solicitor (AGS), is exempt from the opetation of the Act in relation to a

- document held by the department that is in respect of AGS activities. Section 7(2) relevantly
pr ovides that the depa1 tments specified in Part II of Schedule.2 ‘are exempt from the
opetation’ of the Act “iri relation to documents referred to in... [Schedule 2] in relation to
them.” Part II of Schedule 2 of the FOI Act relevantly spemﬂes the department ‘in relation to’
‘documents in respect of activities undettaken by [AGS].’

The documents that I have identified as being captuled by the scope of your request do not
include documents held by AGS, which I consider to be documents in respect of AGS

activities.
Material taken into account

. T have taken the following matetial into account in making my decision:

o the class of documents that the department holds that fall within the scope of the
request

o the FOI Act (specifically section 42, section 47E, and section 47F), and

o the guidelines issued by the Australian Information Commissioner under section 93A
of the FOI Act,

I have decided to 1efuse access in full to the three documents held by the depal tment WlllCh
fall within the scope of your request.

Txemption — legal professional privilege (section 42)
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Subsection 42(1) of the FOI Act relevantly states:

(1) 4 document is an exempt document if it is of such a nature that it would be
privileged from production in legal proceedings on the ground of legal
professional privilege. ' :

The documents captured by the scope of your request contain material that is of such a nature
that it would be privileged from production in legal proceedings on the ground of legal
professional privilege. That is, the material removed under this provision comprises of
material that was prepared for use in connection with actual or anticipated litigation. I am
satisfied that if the exempted material was disclosed, this could reasonably be expected to
result in an unintended waiver of legal professional privilege. The material summarises
privileged communications and was produced for the dominant putpose of obtaining and/or

providing legal advice.
Public interest conditional exemption — operations of agencies (section 47E)

Section 47E of the FOI Act relevantly provides:

A document is conditionally exempt if its disclosure under this Act would, or could
reasonably be expected to, do any of the following:

(d) have a substantial adverse effect on the proper and efficient conduct of the
operations of an agency. :

1 am satisfied that the material T have identified as potentially falﬁng within the scope of your
request ate documents that fall within the conditional exemption for operations of agencies.

- Disclosure of the exempted material would adversely affect the operations of the department,

That is, the disclosute of matter exempted under section 47F could reasonably.be expected to
have a detrimental effect on the department’s “proper and efficient’ operations or its ability to
. undertake its expected activities in an expecied mafner, ‘

The documents at hand wete provided to the department for a clear and specific purpose, that
is, to allow the department to fulfil its role in administering the PE Regulations, I am satisfied
that disclosute of the documents outside of this purpose would cause administrative
inefficiencies for the department in firture administration of the PE Regulations,

Under the FOI Adt, access to a document covered by a conditional exemption must generally
be given unless doing so would be contrary to the public interest. My weighing of the public

interest factors is at page four.
Public interest condifional exemption — personal privacy (section 47F)
Subsection 47F(1) of the FOI Act relevantly provides that:

A document is conditionally exempt if its disclosure under this Act would involve the
unreasonable disclosure of personal information about any person (including a

‘deceased person),
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Section 4 of the FOI Act provides that ‘personal information’ has the same meaning as in the
Privacy Act 1988 (Privacy Act). Section 6 of the Privacy Act provides that:

personal information means information or an opinion about an identified individual,
or an individual who is reasonably identifiable:

(a) whether the information or opinion is true or not; and
(b) whether the information or opinion is recorded in a material formn
oF not. :

Subsection 47F(2) of the FOI Act relevantly provides:

Tn determining whether the disclosure of the document would involve the unreasonable
disclosure of personal information, an agency or Minister must have regard to the
Jollowing matters: '

(c) the extent to which the information is well known;

(d) whether the person to whom the information relates is known fo be

" (o1 to have been) associated with the matters dealt with in the
document;

(e) the availability of the information. from publicly accessible sources;

() any other maiters that the agency or Minister considers relevant,

The documents falling within the scope of the request contain personal information about
third patties that is not publicly accessible. I am satisfied that disclosute of this petsonal
information would be unreasonable and the material is thetefore conditionally exempt under
section 47F of the FOI Act. ' -

Under the FOI Act, access to a document covered by a conditional exemption must generally
be given unless-doing so would be contrary to the public intetest. My. weighing of the public
interest factors follows. o

Public interest considerations

Under the FOI Act, access to a document covered by a conditional exemption must be given
unless it would be contrary to the public interest to do so. My weighing of the public interest
factors follows.

I consider that any disclosure of the aforementioned exempted material would, on balance, be
conteary to the public interest. I have found that the benefit to the public resulting from
disclosute of the documents is outweighed by the benefit to the public of withholding the
document,

Factors favouring disclosute

Section 11B of the FOI Act lists the public intetest factors favouring access, Of these factors,
I consider two are relevant to your request: .

o Inform the community of the Government’s operations (subclause 6.25(a)(i) of the
FOI Guidelines); and
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o Promote effective oversight of pubhc expenditure (subclause 6.25(c) of the FOI
Guidelines). ‘

Factois apainst disclosure

e Could reasonably be expected to prejudice the protection of an individual's right to
privacy (subclause 6.29(a) of the FOI Guidelines);

e Could reasonably be expected to harm the ‘interests of an individual or group of
individuals (subclause 6,29(k) of the FOI Guidelines);

o Could reasonably be expected to prejudice an agency’s ability to obtain confidential

- information (subclause 6,29(d) of the FOI Guidelines); and

o - Could reasonably be expected to prejudice an agency’s ability to obtain similar
information in the future (subclause 6.29(i) of the FOI Guidelines).

On balance, I consider that the factors against access outweigh the factors favouring accoss
and that access to the relevant information in the documents would be contraty to the public

interest,

Your review rights

If you are dissatisfied with my decision, you may apply for internal review or Infmmahon
Commissioner review of the decision. We encourage you to seek internal review as a first

step as it may provide a more rapid resolution of your concerns.

. Internal yeview

Under section 54 of the FOI Act, you may apply in writing to the depaLtmeht for an internal
review of my decision. The internal review application must be made w1th1n 30 days of the
date of this letter, and be lodged in one of the following ways:

Email: foi@ag.gov.au
Post: Freedom of Information and Parliamentary Section

Strategy and Delivery Division
Attorney-General’s Depattment
3-5 National Citcuit

BARTON ACT 2600

Whete possible please attach reasons why you believe review of this declsmn is necessaty.
The internal review will be carried out by another officer within 30 days.
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Information Commissioner review

Under section 54L of the FOI Act, you may apply to the Australian Information
Commissioner to review my decision. An application for review by the Information
Commissioner must be made in writing within 60 days of the date of this letter, and be lodged

in one of the following ways:

Online: hitps://forms.business.gov.au/aba/oaic/foi-review-/
Email; enquities@oaic.gov.an :
Post; - GPO Box 5218, SYDNEY NSW 2001

In person; Level 3, 175 Pitt Street, SYDNEY NSW 2000

More information about Information Commissioner review is available on the Office of the
Australian Information Commissioner website, Go to hitp://www.oaic.gov.au/freedom-of-

information/foi-reviews.

Questions about this decision

If you wish to discuss this decision, please contact Courtney, FOI case inanager, by telephone
on (02) 6141 6666 or by email foi@ag.gov.au.

Yours sincerely

Matc Roberts
Alg Assistant Secretary
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ATTACHMENT C

From: Richard Smith [mailto:foi+request-3751-b5da0031@righttoknow.org.au]
Sent: Thursday, 12 October 2017 6:22 PM

To: FOI Requests .
Subject: TRIM: Internal review of Freedom of Information request - Documents relating to legal advice and court

attendance for the Commonwealth Ministers of Health, Human Services and Assistant to the Treasurer summoned
before the Victorian Supreme Court

Dear Attorney-General's Department,

RE: FOI 17/142
Please pass this on to the person who conducts Freedom of Information reviews.

| am writing to request an internal review of Attorney-General's Department's handling of my FOI request
'Documents relating to legal advice and court attendance for the Commonwealth Ministers of Health, Human
Services and Assistant to the Treasurer summoned before the Victorian Supreme Court',

| have considered your letter of the 3 October refusing to release the three documents you have identified as falling
within the scope of my request for Government Information.

- I believe- the Department has made an error in assessmg my request for Government Information and | request an
internal review to consider my request '

Below | provide an analysis of the points made by the Department in their response of 3 October to assist the
Internal Reviewer,

Exemption - Legal Professional Privilege

N recognise that the concept of legal professional privilege is important to our legal system and to the proper and fair
administration of justice. :

However the Act does allow an agency the discretion to be able to create new documents containing a summary of
information from information held by the agency, i.e. as per s17(1)(c) of the Act.

As my request is primarily aimed at the release of the cost to the taxpayer of the legal advice and representation,
then this numerical data could be extracted and summariséd for release without affecting legal professional

privilege.

Indeed the information regarding the quantum of costs that | am seeking in my FOI request is no different to the
information that would be provided to a court as the result in any legal proceedings where legal costs are awarded
to one of the parties. This is able to be commonly undertaken in legal cases without impacting Legal Professional

Privilege.

Therefore in this case, | do not believe that the Legal Professional Privilege exemption has been properly considered.
| also believe that it is being improperly advanced as a valid reason to prevent the release of the cost of legal adwce

and representation of these three Ministers of the Crown.
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Public interest conditional exemption — personal privacy

In page 4 of your letter of 3 October, the Department has relied on the fact that the monetary amount of the claims
for reimbursement for legal advice and representation is not publically known to contend that the release of this
information would be an unreasonable disclosure of private information.

The subject of my request was for the details of the cost of legal advice and representation, not any other personal
detalils of the three Ministers of the Crown.

As any other personal information could be redacted, the release of the costs would not be an unreasonable release
of petsonal information. ‘

. The four “Public Interest” factors against disclosure

| how turn to the four “Public Interest” factors that the Department has identified and relied on in refusing
disclosure. ‘

These are:

1. Could reasonably be expected to prejudice the protection of an individuals rights to privacy (6.29(a) of the
FOI guidelines) »

2 Could reasonably be expected to harm the interests of an individual or a group of individuals (6.29(k) of the .
FOI guidelines)

3. Could reasonably be expected to prejudice an agency’s ability to obtain confidential information (6.29(d) of
the FOI guidelines)

4, ~ Could reasonably be expected to prejudice an agency’s ability to obtain similar information in the future

(6.29(i) of the FOI guidelines)

- | detail below why | require a review of the Department’s consideration and assessment of each of these factors.

1. Could reasonably be expected to prejudice the protection of an individuals rights to privacy (6.29(a) of the
FOI guidelines) :

Considering that the three individuals subject to this FOI request are Ministers of the Crown, the normal
requirement for the right to privacy would not apply. This is particularly the case in the circumstances of the court
case, as it resulted from the three Ministers of the Crown making public statements.

The referenced subsection 6.29(a) of the FOI guidelines also, while not being exhaustive, list three examples
protection of the individual’s right to privacy. These are, a minor child, someone who is deceased and any
information of a public servant which would “reveal information about their private disposition or personal life”.

Clearly that is not the case here.

| therefore do not consider that there is any merit in the view that disclosing how much it cost taxpayers to provide
legal advice & representation to these three Ministers of the Crown could be reasonably be expected to prejudice
the protection of these particular individuals rights to privacy.

2. Could reasonably be expected to harm the interests of an individual or a group of individuals (6.29(k) of the
FOI guidelines) ‘ .

In this case, disclosing the legal bills of these three Ministers of the Crown will not materially harm their interests,
aside possibly from their political interests as the result of public opinion.
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However disclosure relating to the political interests of these three elected Members of Parliament directly relates
to one of the aims of the Act, hamely "to promote Australia’s representative democracy by increasing scrutiny,
discussion, comment and review of government activities".

In your letter of 3 October, you have not provxded any evidence of how these Ministers of the Crown’s |nterests will
be harmed.

[ therefore do not consider that there is any merit in the view that disclosing how much it cost taxpayers to provide
legal advice & representation to these three Ministers of the Crown could be reasonably be expected to harm the

interests of these particular individuals.

3. Could reasonably be expected to prejudice an agency’s abflity to obtain confidential information (6.29(d) of
the FOI guidelines) '

In your letter of 3 October, you have hot provided any evidence of how the Department’s ability to obtain
confidential information in the future would be harmed by the release of the monetary amount of these particular

claims.

J
The disclosure of the Commonwealth’s reimbursement of claims by members of parliament as per their
Parliamentary Entitlements is by its hature a matter of public interest. The number of and value of these claims
should be on the public record. If the documentation submitted to substantiate the claim does provide some
confidential information (for example medical or personal information) then the Department should be able to
manage this through redaction of the confidential information and by bartial release to allow the public to have

oversight that that Department is discharging its duties appropriately.

| therefore do nhot consider that there is any merit in the view that disclosing how much it cost taxpayers to provide
legal advice & representation to these three Ministers of the Crown could be reasonably be expected to prejudice an
agency’s ability to obtain confidential information. :

4. Could reasonably be expected to prejudice an agency’s ability to obtain similar information in the future
(6.29{i} of the FOIl guidelines)

| find it hard to believe that the Department’s administration of reimbursements as part of parliamentary
entitlements is likely to be impacted by the disclosure of the monetary value of these three claims.

Indeed, previous publicity & public comment on members of parliament accessing allowances and other
entitlements for travel, helicopters and accommodation has not adversely impacted the Commonwealth’s ability to
administer the payment & reimbursement of Parliamentary Entitlements, ‘

In your letter of 3 October, you have not provided any evidence of how the Department’s ability to obtain invoices,
receipts and dockets in the future would be harmed by the release of the monetary amount of these particular

claims,

| therefore do not consider that there is any merit in the view that disclosing how much it cost taxpayers to provide
legal advice & representation to these three Ministers of the Crown could be reasonably be expected to harm the

interests of these particular individuals.

[n summary, | do not find any merit in the four points against public disclosure of the costs of legal advice and
representation provided to the three Ministers of the Crown that where the subject of my request for Government
Information. | contend that the Department’s incorrect reliance on these four points as per my reasons above has
caused it to err in assessing my request for the release of Government Information.

Right to Information
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Finally, | contend that the Department, in refusing to release the identified documents is acting contrary to the spirit
& aim of the Act, namely s3

Section 3 of the Act states:
“The Parliament also intends that functions and powers given by this Act are to be performed and exercised, as far

as possible, to facilitate and promote public access to information, promptly and at the lowest reasonable cost.”

In refusing to release details of the cost to taxpayers of provision of legal advice and representation, the Department
is not discharging its legislated duty to “facilitate and promote public access to information, promptly and at the

lowest reasonable cost”.

To assist the Internal Reviewer, a full history of my FOI request and all correspondence is available on the Internet at
this address: https://www.righttoknow.org.au/request/documents_relating_to_legal_advi

| look forward to hearing from the Department regarding my request for an Internal Review of the handling of my
request for Government Information of 28 August 2017. '

Yours faithfully,

Richard Smith

Please use this email address for all replies to this request:
foi+request-3751-b5da0031@righttoknow.org.au

. This request has been made by an individual using Right to Know. This message and any reply that you make will be
* published on the internet. More information on how Right to Know works can be found at:
https://www.righttoknow.org.au/help/officers

If you find this service useful as an FOI officer, please ask your web manager to link to us from your orgamsaﬂon s

FOI page.
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