Australian Government

Australian Public Service Commission
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By email: foi+request-4192-53e33bed@righttoknow.org.au

APSC references: C17/2088 and C18/1032
OAIC references: MR18/00654 and MR 18/00655

Dear Sir / Madam

Section 55G — substituted decisions

1. Iam writing to notify you that I have decided, pursuant to section 55G of the Freedom of
Information Act 1982 (FOI Act), to set aside and substitute two access refusal decisions.

2. The two access refusal decisions I have decided to set aside are:

e decision dated 7 June 2018 in respect of your freedom of information (FOI)
request dated 2 November 2017 (‘Request A’);

e decision dated 19 June 2018 in respect of your FOI request dated 23 May 2018
(‘Request B*).

3. The FOI Act is publicly available from www.legislation.gov.au.

Background — Request A

4. You made Request A by email dated 2 November 2017. You requested access to
documents in the following terms:

I request access to all documents held by the APSC that relate to the APSC produced
document for the IPA.

5. In the decision on Request A, the decision maker advised you as follows:

The document attached to the Commissioner’s email message of 13 April 2015 is not
a document which was “produced or created nor prepared for the IPA”. The
document attached to the Commissioner’s email was prepared by the Commission’s
Workplace Relations Group, in response to an earlier request by the Commissioner,
to assist the Commissioner in writing an article. The Commissioner’s email message
of 13 April 2015 simply provided the IPA with a copy of a pre-existing document. The
document was not “prepared for the IPA”.

6. The decision maker refused your request on the basis that your request was essentially for
documents relating to a non-existent document.
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Background — Request B

7. You made Request B by email dated 23 May 2018. You requested access to documents
in the following terms:

I’d like make an FOI request for access to all documents held by the APSC that relate
fo the APSC produced document for the IPA.

8. At face value, the scope Request B is identical to Request A. However, in your email of
23 May 2018, you further indicated that Request B should include the following
(emphasis added):

Those documents include, but are not limited to, instant messages (lync, whatsapp or
other), text messages, voice mail messages, emails, meeting agendas, meeting
minutes, meeting notes, marked-up edits and comments (with authors/editors
identified), memos, post it notes and audit details of active events against relevant
documents held in workflow/HPRM /TRIM (demonstrating which APSC staff
members accessed, created and modified relevant documents and the changes they
may have made and when) that in any way relate to the APSC produced document
for the IPA (whether it be the genesis and preparation of that document, its use, its
audience, its recipients (including all third party recipients), its contents, decisions
made in respect of the document, its distribution or otherwise.

9. In my opinion, the scope of your Request B is identical to the scope of your Request A
other than the parts I have emphasised in the extracted quote above and the fact that
Request B was made over six months later than Request A. The parts I have not
emphasised would have been within the scope of Request A.

10. In both Request A and Request B, you have requested documents that “relate to” another
specific document. The parts I have emphasised at paragraph 10 are broader than this.
Audit details about documents held in HPRM are one step further removed in the sense
that these are documents about other documents that “relate to” a specific document.

11. In the decision on Request B, the decision maker again refused your request on the basis
that you had essentially requested documents that relate to a non-existent document.

The ‘Examples Document’

12. In your requests, you requested access to documents relating to a document produced for
the Institute of Public Affairs (IPA). I agree with the original decisions on your requests:
the Commission did not produce a document “for the IPA” and, consequently, no such
document exists.

13. Your email message of 2 November 2017 referred to a document released in response to
the following FOI request made through the Right to Know website:

https://www.righttoknow.org.au/request/ipa_and hr hicholls society docu#outgoing
-6854

14. The document you referred to was the document at pages 16 to 28 of the following PDF
file published on the Right to Know website:



https://www.righttoknow.org.au/request/3471/response/9986/attach/4/Documents%20
C17%201026.pdf

15. The document was titled “Examples of ‘Soft” Arrangements in Commonwealth Enterprise
Agreements”. For the purposes of my decision, I refer to this document as the ‘Examples
Document’.

Scope of your requests

16. As I understand it, the purpose of your email message of 23 May 2018 was primarily to
clarify the scope of your Request A. By 23 May 2018, documents that “relate to” the
Examples Document would have included any documents connected with your FOI
requests, including all of the communications between this office and you. It does not
appear to me that it was your intention to expand your Request A to cover these
additional materials created after the date of your first request.

17. For the purposes of my decision, I therefore construe your requests as follows:

Request A:  all documents, created on or before 2 November 2017, held by the
APSC that relate to the Examples Document; and

Request B:  documents containing audit details of active events against ‘relevant
documents’ held in workflow/HPRM/TRIM (demonstrating which
APSC staff members accessed, created and modified relevant
documents and the changes they may have made and when), wherein;

‘relevant documents’ means any document in Category 1 above.

Documents relevant to your requests

18. In late 2017 and early 2018, staff were asked to provide copies of any documents relevant
to your request. In light of my interpretation of the scope of your request, staff have
again been asked to provide copies of documents relevant to your requests.

19. I have attached a schedule at Attachment A setting out the documents relevant to your
request.

20. Almost all documents relevant to your request were retrieved from individuals® Microsoft
Outlook email accounts. One document was stored on an individual’s computer and one
document is an extract of the Australian Public Service Commissioner’s correspondence
register.

21. No documents relevant to your request were found in the Commission’s electronic
records management system (ie. TRIM). It follows that all documents relevant to your
requests are within the scope of Request A and no documents within the scope of Request
B were identified.

Decision on your FOI request

22. This letter sets out my decision on your request for access to documents under the FOI
Act. T am an officer authorised under subsection 23(1) of the FOI Act to make decisions
in relation to FOI requests.



23. In relation to Request A, I have decided that parts of some of the documents you have
requested are exempt from disclosure under the FOI Act. My reasons for this decision are
set out at Attachment B.

24. I have decided to refuse your Request B under section 24A of the FOI Act. Paragraphs
24A(1)(a) and 24A(1)(b) of the FOI Act provide that an agency may refuse a request for
access to a document if the agency is satisfied that all reasonable steps have been taken to
find the document and the agency is satisfied that the document does not exist.

25. Please note that my reasons for refusing Request B are different to the original decision
maker’s reasons. I have refused your Request B on the basis that there are no documents
containing audit details of active events against documents held in TRIM. On
2 November 2017, all documents relating to the Examples Document were held outside
TRIM and all such documents are within the scope of your Request A.

Deletion of exempt matter or irrelevant material

26. Section 22 of the FOI Act requires an agency to provide access to an edited version of a
document where it is reasonably practicable to edit the document to remove exempt
material or material that is irrelevant to the scope of a request.

27. 1 have attached to this letter copies of documents relevant to your request. These
documents have been edited to remove material that is either exempt material or material
that is irrelevant to the scope of your request. The schedule at Attachment A sets out the
grounds on which information has been redacted from the documents relevant to your
request.

Publication

28. The Commission must publish information relating to material that has been released in
response to each FOI access request. This publication is known as a 'disclosure log'.

29. The disclosure log requirement does not apply to personal information about any person
if it would be unreasonable to publish the information or to information about the
business, commercial, financial or professional affairs of any person if publication of that
information would be unreasonable.

30. The Commission is not required to consult you on any decision to publish information
that is released to you and the decision to publish information is not subject to review
internally by the Commission or externally by the Australian Information Commissioner.
Any person can however, make a complaint to the Australian Information Commissioner
about how an agency handles an FOI request.

Contacts

31. If you require clarification of any of the matters in this letter you may contact the
Commission’s FOI co-ordinator by telephone on (02) 6202 3500 or by email at
foi@apsc.gov.au.

Review Rights

32. You have requested review by the Information Commissioner (IC) of the access refusal
decisions on Request A and Request B. In accordance with subsection 55G(2) of the FOI



Act, I will provide a copy of my decision to the Office of the Australian Information
Commissioner (OAIC). As I understand it, your requests for review will then be treated
as requests for review of my decision.

Yours sincerely

4@»&1 o /? AL 4

Richard Bartlett
Authorised FOI decision maker
/% June 2019



=AY [lew3 syuaidioal ajdiyniAl palepay | ST0Z/¥0/6 | 9TT | 9T
=A% [lew3 syuaidial sjdiyniy pajepay | S107/S0/6 | 60T | ST
=VAy [lew3 syualdioad ajdiyniAl palepay | ST0Z/¥0/6 | €0T | T
=VA% [lew3 paloepay paepay | STOZ/¥0/6 96 | €T
EVA% [lew3 pa1oepay palepay | STOZ/¥0/8 6| T¢
0T "OU JUBWNI0P 03 JUBWYIeNY JSdv paiepun 06| 1T

=VAY [lew3 spuaidipas ajdiniA palepay | ST0Z/¥0/6 68 | 0T
8T "OU JUSWNO0P 03 JU3WYdoenY JSdv paiepun 9L | 6T

4Ly llew3 pajoepay paloepay | ST0Z/S0/Y GL| 8T
9T "OU JUBWNDOP 0} JUBWYIENY JSdv palepun €9 | LT

=AY [lewy pAoT uyor pa1oepay | ST0C/¥0/€T 9| 91
T "OU JUBWNJOP 0} JUBWYoeY JSdv paiepun 9G | ST

EVAY llew3 pAo|1 uyor paloepay | STOZ/¥0/ET S| ¥T
TT "OU JUBWNJ0p 0} JU3WYdoeY JSdv palepun Ly | €T

EVAY llewsy paloepay paloepay | STOZ/¥0/8 9 | TI
0T "OU JUBWNIOP 0} JUBWYIeNY JSdv palepun €| TIT

=VA% llewy pAo[1 uyor lINg US|aH | STOZ/t0/€T ze| ot
8 "OU JU3WNJ0p 0} JUBWYOeNY JSdv palepun 9z 6

=AY llewy [Ing ua|aH palepay | STOZ/¥0/6 Y4 8
9 UBWIND0(Q 03 JUBWYoeNY JSdV palepun 61 L

EVAY lewy [Ing us|aH palepay | ST0Z/¥0/0T 8T 9
G JUsWNJ0(Q 03 JUsWydenYy JSdV palepun 9 S

=VAy lewy paloepay IINg US|eH | STOZ/+¥0/0T S 1
=VA% llew pajoepay palepay | STOZ/¥0/8 14 €
T JUBWNJ0(Q 01 JUBWYOENY JSdv paiepun 14 [4

EVAy lewy paloepay pajoepay | STOZ/¥0/0T I I
:O_un_._umwn_ a:m_n__umm_ oyiny 9}eqg | oljo4 | 0@

SIUBWINJ0P JO 3|NPaYds — ZEOT/STD PUe 880Z/LTD

V INHINHOVLLV




19151324 92uapuodsallod

S, 43UOISSIWWO) JO 10.JIXT JSdv | STOZ/¥/0T | 06E| 9F

EVAY [lewy spuaididas ajdiyniA pAotuyor | £T0Z/0T/ST | 88E | St

=VA% llew3 wexsoy uyor pAoj1uyor | STOZ/¥0/€T | 98 | ¥

¥ “OU JUBWINJ0P 03 JUBWYIeY JSdv paiepun | €L£| €

=VA% llewy pAo|1 uyor pAol1uyor | §T0Z/S0/8T | TLE| T

¢ "OU 1UBWNIO0p 01 JUaWYIeny JSdV pailepun 6S€ %7

EVAy llew3 paloepay palepay | LTOZ/0T/vT | 8SE| OF

Ot "OU JUBWNJO0p 01 JUBWYIeNY 2Sdv paiepun | SyE | 6¢€

EVA [lew3 pAo|7 uyor [ing ua|aH | STOZ/¥0/€T | ¥¥E | 8E

8¢ "OU JUawWnoop 01 Juswydeny JSdY paiepun I€E VAS

EVAy [lew3 wexsoy uyor pAo|1uyor | STOZ/¥0/€T | 0€€ | 9¢€

9¢ "OU 1UBWNIJ0P 0] JUsWYIenY JSdV pailepun | LTE SE

EVA [lew3 pAol7 uyor paloepay | STOZ/¥0/€T | 9TE | €
uoISSIWwo) JuswAojdw3

EVA/Ae YA € "OU 1UBWnNIdop 01 JUBWYdey | JIAISS dl|gnd ueljesisny 40 1uswuedaq paiepun 092 €¢
uolIssIwwo) S9JIAJSS ueWNH

EVA o VA 7€ "0U JUBWNJ0p 03 JUBWYOBNY | 3JIAISS dI|qnd UeljeJisny 40 uswedaq paiepun | €Tz | TE
uoissiwwo) VIHO

EVA Ao VA € "OU 1UBWNI0p 0] JUBWIYILIY | 92IAISS 21|gqnd Uel|eJIsny uolilexe] ueljedisny | ST0Z/T0/12 | T¥T T¢

EVAy [lew pAo|1 uyor INg Us|dH | STOZ/T0/6 | 9€T | OF

EVay Asjus sepusie) sjuaidioal a|dinAl pAo|1uyor | STOZ/¥0/€T | SET | 6C

juswnoqg JSdV paiepun | 67T | 8T

=VAy [lew3 spuaididas ajdiniAl palepay | STOZ/¥0/6 | €TT| LT




ATTACHMENT B

REASONS FOR DECISION

1.

Where the Schedule at Attachment A indicates an exemption has been applied to a
document or part of a document, my findings of fact and reasons for determining the
specified exemption applies are set out below.

Section 47F — personal privacy

2.

Section 47F of the FOI Act provides that a document is conditionally exempt from
disclosure if disclosure would involve the unreasonable disclosure of personal
information about any person.

I have had regard to the matters set out at subsection 47F(2) of the FOI Act and I have
also had regard to the factors set out at paragraphs 6.142 and 6.143 of the Australian
Information Commissioner’s FOI Guidelines.

As noted at paragraph 6.153 of the Information Commissioner’s FOI Guidelines
(emphasis added):

Where public servants’ personal information is included in a document because of
their usual duties or responsibilities, it would not be unreasonable to disclose unless
special circumstances existed. This is because the information would reveal only that
the public servant was performing their public duties.

You have alleged, publicly on the Right to Know website, that any person involved in the
preparation of the Examples Document has likely acted illegally. In my opinion, the fact
you have publicly made such allegations gives rise to special circumstances.

Disclosure of individuals’ names in the present circumstances would not simply be the
disclosure of public servants performing their usual duties. In the context of your public
allegations of illegal conduct, disclosure of the individuals’ names would connect those
individuals’ identities directly and permanently to defamatory information which would
harm their reputations. On this basis, I consider that disclosure of the names of
individuals involved in preparing the Examples Document would generally be
unreasonable.

7. I am aware of paragraph 6.154 of the FOI Guidelines, which states:

When considering whether it would be unreasonable to disclose the names of public
servants, there is no basis under the FOI Act for agencies to start from the position
that the classification level of a departmental officer determines whether his or her
name would be unreasonable to disclose. In seeking to claim the exemption an agency
needs to identify the special circumstances which exist rather than start firom the
assumption that such information is exempt.

8. Thave not started from an assumption that the names of non-SES officers are exempt

from disclosure. As explained above, my starting position is that disclosure of names, in
the particular circumstances of your public allegations, would be unreasonable.



10.

11.

12.

However, in the Australian Public Service Commission, it is generally well-understood
by SES-level officers that that their roles are subject to greater scrutiny and
accountability. For example, it is generally well-understood that SES-level officers may
be required to attend and provide evidence to Senate Estimates hearings. As a general
rule, there is no such expectation placed on non-SES officers.

In light of the generally well-understood expectation that SES-level officers are subject to
higher degrees of scrutiny and accountability, I find that it would not be unreasonable to
disclose the names of SES-level officers involved in the preparation of the Examples
Document.

In addition to the above, the documents you have requested include a small amount of
personal information such as personal telephone numbers or personal email addresses.
The direct contact information of the non-SES officers would circumvent the
Commission’s publicly available channels for communicating with the public, noting also
that the relevant officer’s names and contact details are not publicly known. In my
opinion, disclosure of these types of personal information is likely to cause stress for the
relevant individuals.

Taking into account the matters above, I find that disclosure of the names of non-SES
officers, personal telephone numbers and personal email addresses in the documents you
have requested would involve an unreasonable disclosure of personal information. I
therefore find that parts of the documents you have requested are conditionally exempt
from disclosure under section 47F of the FOI Act.

Section 47E — Certain operations of agencies

13,

14.

15;

16.

17.

Subsection 47E(d) of the FOI Act provides that a document is conditionally exempt if its
disclosure would, or could reasonably be expected to, have a substantial adverse effect on
the proper and efficient conduct of the operations of an agency.

The Commission’s Workplace Relations Group administers the Workplace Bargaining
Policy 2018 (the Bargaining Policy). The Bargaining Policy sets out Australian
Government policy as it applies to workplace relations arrangements in Australian
Government employment.

The Commission provides advice to Government and to agencies about the Bargaining
Policy. Under the Bargaining Policy, the Commission has a role in reviewing and
approving draft enterprise agreements. The Commission has had similar advisory and
approval roles under previous versions of the Bargaining Policy.

Documents 31, 32 and 33 listed in the schedule at Attachment A are draft enterprise
agreements. These draft enterprise agreements were provided to the Commission
confidentially for the purpose of seeking ether advice or approval in respect of
compliance with the Bargaining Policy.

Enterprise bargaining, like other forms of bargaining, is inherently a process involving
multiple parties with different interests reaching an agreed outcome. In the context of any



18.

19.

20.

21.

form of bargaining, the disclosure of sensitive or confidential information of one party
can severely undermine that party’s bargaining position resulting in an unfair outcome.

The disclosure of draft enterprise agreements would essentially disclose confidential
information about the bargaining position of one of the parties in enterprise bargaining.
This information could be used to the detriment of the Commonwealth in future
bargaining.

Moreover, disclosure of this information would undermine the Commission’s ability to
provide advice to Government and to agencies about the Commonwealth’s bargaining
position. Disclosure of confidential bargaining information could be expected to restrict
the free flow of information between the Commission and the Government and between
the Commission and agencies. This would curtail the Commission’s ability to provide
advice to the Minister about managing sensitive negotiations with key stakeholders.

Further, public examination of confidential bargaining information of the Commonwealth
and other parties could reasonably be expected to impede the Commission’s ability to
engage in future confidential discussions with other potential bargaining parties. This
would have the effect of undermining the Commission’s relationships with stakeholders
and further curtail the Commission’s ability to provide advice to Government and to
agencies.

For the reasons above, I have formed the view that there is a real risk that disclosure of
the draft enterprise agreements would have a substantial adverse effect on the proper and
efficient operations of the Commission. For this reason, and the reasons above, I have
decided that the draft enterprise agreements are conditionally exempt from disclosure
under section 47E of the FOI Act.

Section 47C — deliberative matter

22,

23.

24,

Section 47C of the FOI Act provides that a document is conditionally exempt from
disclosure if it would disclose certain matter of a deliberative nature. Essentially,
deliberative matter is content that is in the nature of, or relating to:

e an opinion, advice or recommendation that has been obtained, prepared or
recorded; or

e a consultation or deliberation that has taken place;

in the course of, or for the purposes of, a deliberative process of the agency, a
Minister or the Government of the Commonwealth.

As explained above, draft enterprise agreements were provided to the Commission
confidentially for the purpose of seeking ether advice or approval in respect of
compliance with the Bargaining Policy.

As noted at paragraph 6.55 of the FOI Guidelines:



25.

26.

The deliberative processes exemption differs from other conditional exemptions in
that no type of harm is required to result from disclosure. The only consideration is
whether the document includes content of a specific type, namely deliberative matter.

In my opinion, the Commission’s role in either giving advice or approval of draft
enterprise agreements is clearly a deliberative process of the Commission. This process
involves considering and providing opinion, advice or recommendation about the content
of draft agreements. The draft enterprise agreements themselves constitute material
gathered as part of the Commission’s deliberative processes relating to administration of
the Bargaining Policy.

For the reasons above, I find that the draft enterprise agreements listed in the schedule at
Attachment A are conditionally exempt from disclosure under section 47C.

Section 11A — public interest considerations

27,

28.

29,

30.

31.

For reasons provided above, I have determined that parts of the documents you have
requested are conditionally exempt from disclosure under sections 47C, 47E and 47F of
the FOI Act.

Subsection 11A(5) of the FOI Act requires that I give access to those parts of the
documents unless, in the circumstances, access would, on balance, be contrary to the
public interest.

I have had regard to the factors set out at subsection 11B(3) of the FOI Act as being
public interest factors in favour of granting access to a document. I have not had regard
to the factors set out at subsection 11B(4) of the FOI Act which are deemed to be
irrelevant in determining whether access would be in the public interest.

I have identified the following public interest factors in favour of disclosure of the
information I have found to be conditionally exempt from disclosure:

e disclosure would provide the public with information about how the Commission
undertakes its functions;

e disclosure would provide the public with information about the review and approval
of draft enterprise agreements.

I have identified the following public interest factors as weighing against disclosure of
parts of the documents you have requested:

e disclosure would adversely affect individuals’ rights to privacy;

e disclosure would connect specific individuals to defamatory allegations publicly made
by you on the Right to Know website, thereby harming the reputation of those
individuals;

e not disclosing non-SES officer’s personal information would not detract from an
understanding of the documents or shed any light on the workings of government;



e disclosure would undermine the flow of information between agencies and the
Commission in connection with the administration of the Bargaining Policy;

e disclosure would have a substantial adverse effect on the Commission’s operations
because disclosure would undermine the Commission’s capacity to administer the
Bargaining Policy.

In my opinion, the public interest factors against disclosure outweigh the public interest
factors in favour of disclosure. Therefore, I find that it would, on balance, be contrary to the
public interest to disclose the conditionally exempt parts of the documents you have
requested. These parts of the documents are therefore exempt from disclosure under the FOI
Act.



