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 Join us on Facebook

From: DAVIDSON,Mark
Sent: Wednesday, 28 March 2018 12:15 PM
To: 
Subject: RE: Commissioner Lloyd: referral/request pursuant to 50(1)(b) 
[SEC=UNCLASSIFIED]

UNCLASSIFIED

Dear 

I have considered your e-mails to me of 15 March 2018 in terms of the progressing the 
above matter. In doing so I have taken into account the content of my e-mail to you of 
19 February 2018.

I have decided to refer the above matter to an independent person for consideration.

I thought it helpful for you to be informed in broad terms how complaints of this nature 
are usually handled. Once a complaint is made to the Merit Protection Commissioner, 
there is a two-stage decision making process. The first is a consideration of whether 
there is a prima facie case for inquiring into the alleged conduct and the second stage is 
any investigation that results from that consideration.

As the complainant, please be aware that you should have no expectation of being 
provided with progress reports or the details of the consideration of your complaint or 
of any investigation that may result from it. This is for a number of reasons including 
privacy and in order not to prejudice any investigation.

In the interests of transparency, I undertake to let you know when actions arising from 
your complaint have been finalised.

Yours sincerely

Mark Davidson l Merit Protection Commissioner (A/g)

Office of the Merit Protection Commissioner

Australian Public Service Commission

PO Box 20636, World Square Post Office, SYDNEY NSW 2002 
P: +612 82395326 F: +612 6267 4944 l W: http://meritprotectioncommission.gov.au

cid:image001.jpg@01D2B20C.4730D520
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an exemption.  While your comments will be taken into account in the decision making process, Ms 
Read, the decision-maker within my Office is obliged to form their own view,  regarding the 
appropriateness of release. 

Under the FOI Act, I am required to provide a decision to  by 12 June 2018. Accordingly, I 
would be grateful if you could respond to authorised FOI decision maker Ms Amber Read by Friday         
8 June 2018. Ms Read can be contacted by email to amber.read@apsc.gov.au or by telephone to           
(02) 8239 5398.  

I apologise for the short timeframe in this matter. Please contact Ms Read directly if you will have 
difficulty meeting this timeframe.  

Thank you in advance for your assistance with this matter. 
 
 
Yours sincerely 
 

Mark Davidson 
Merit Protection Commissioner (A/g) 
1 June 2018 
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I am to   
to work on Friday 1 June 2018. 

 
I suggest that in these circumstances it is unreasonable to require me to respond by Friday 1 June 2018. 
 
Also, I submit that this response, although dealing with a preliminary question is nevertheless a significant 
matter.  This is particularly so given your stated disposition to undertake an inquiry. 
 
I intend to challenge this stated preliminary view. This is a especially challenging predicament, the need to 
change your mind and preliminary conclusion. I will need to obtain legal advice.  In addition, I will continue 
to discharge the responsibilities of my Commissioner position. 
 
Accordingly, I request that the date for making a submission be extended to Friday 15 June 2018.  I submit 
that in all the circumstances this would be a fair arrangement. 
 
Regards 
 
John Lloyd 
 

8 
From: DAVIDSON,Mark <Mark.Davidson@apsc.gov.au> 
Date: 24 May 2018 at 2:50:41 pm ACST 
To: LLOYD,John <John.Lloyd@apsc.gov.au> 
Subject: Complaint under s50(1)(b) of the Public Service Act 1999 [DLM=Sensitive:Personal] 
 

Sensitive: Personal 

Dear Mr Lloyd, 

  

Please find attached correspondence. 

  

Yours sincerely 

  

Mark Davidson    l     Merit Protection Commissioner (A/g) 

Office of the Merit Protection Commissioner 

Australian Public Service Commission 

PO Box 20636, World Square Post Office, SYDNEY NSW 2002  
P: +612 82395326  l  W: http://meritprotectioncommission.gov.au 
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 Join us on Facebook   
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The Hon John Lloyd PSM 
Public Service Commissioner 
Australian Public Service Commission 
Treasury Building 
B Block Level 4 
Parkes Place West 
Parkes ACT 2600 

Dear Mr Lloyd 

I refer to your e-mail to me of 8.52am today. 

On the basis of the information you have given me I am extending the time for submission by you of any 
materials or other information to me to close of business, Friday 8 June 2018. 

If you have further  to put to me, I would consider that at the time. 

Please also find enclosed a privacy notice. 

Yours sincerely 

Mark Davidson 
Merit Protection Commissioner (A/g) 
25 May 2018 

Document 8
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• information about your conditions of employment including salary and 
related matters 

• information about your conduct and behaviour at work, and outside 
work where this is in connection with or affects your role as APS 
Commissioner 

• the opinions of colleagues about your behaviour, performance and 
other work related matters. 

Some of this information may be ‘sensitive information’ as defined by section 
6(1) of the Privacy Act 1988. This includes but is not limited to information 
about: 

• racial or ethnic origin 
• membership of a political association, trade union or 

professional/trade organisation 
• sexual preferences or practices 
• health information. 

This information may be collected from your agency’s records, and may be 
collected from witnesses, colleagues, other third parties and directly from you. 

Who will the Merit 
Protection Commissioner 
disclose your personal 
information to? 

Care is taken to treat the personal information you provide confidentially. 

If the Merit Protection Commissioner decides to conduct an Inquiry the Merit 
Protection Commissioner must under section 50(1)(b) of the Public Service Act 
provide a report to the Presiding Officers of both Parliamentary Houses on the 
results of any enquiries, including where relevant, recommendations for 
sanctions. This will include your personal information. 

The Merit Protection Commissioner may also disclose your personal 
information in the following circumstances: 

• where the Merit Protection Commissioner considers it to be in the 
public interest and/or that of the individual or agency, in accordance 
with subsection 72B(5) of the Public Service Act 1999. Such 
circumstances may include a risk to health and safety or security and/or 
unlawful or improper practices. 

• where required by law, including but not limited to, an application for 
access to information under the Freedom of Information Act 1982 or as 
a result of a court/tribunal order 

• where the Merit Protection Commissioner considers it necessary to  
disclose personal information to witnesses and other persons as part of 
the inquiry, for example to clarify inconsistencies in evidence. 

• Where requested or required to do so by Parliament, including by a 
Committee of Parliament. 

Overseas disclosure of 
your personal information. 

It is unlikely that your personal information will be disclosed to any overseas 
recipients. 

 
Please direct any inquiries, including questions about this notice, to the Merit Protection Commissioner. 
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The Hon John Lloyd PSM 
Public Service Commissioner 
Australian Public Service Commission 
Treasury Building 
B Block Level 4 
Parkes Place West 
Parkes ACT 2600 

Dear Mr Lloyd 

I have considered the contents of your letter to me of 21 May 2018. I note you have asked for the 
opportunity to convey to me your view of the context of the complaint made against you before I make 
a decision about whether there should be an inquiry into that complaint. 

In all the circumstances, I have decided that it is appropriate that I do give you this opportunity. 
Accordingly, I will not make a decision about whether there should be an inquiry into the complaint any 
earlier than 4 June 2018, and before doing so I will consider any submissions or other material you 
provide to me by 1 June 2018. 

To assist you in formulating any submission you might want to make to me it is appropriate that I 
provide you with the following information. 

Statutory context 

The power which I am considering exercising is conferred on me by s 50(1)(b) of the Public Service Act 
1999 (PS Act), which provides that one of my functions as the Merit Protection Commissioner is to 
inquire into alleged breaches of the Code of Conduct by the (APS) Commissioner and to report to the 
Presiding Officers on the results of such enquiries (including, where relevant, recommendations for 
sanctions). 

If I do decide that such an inquiry should occur I would inform you of my decision in writing. I would also 
inform the President of the Senate and the Speaker of the House of Representatives of this decision, and 
that they will be informed of the result of such enquiries in accordance with s 50(1)(b) of the PS Act in 
due course. 

Report from Mr Cornall 

I have decided that it is appropriate that I provide you with a copy of the preliminary report I have 
received from Mr Cornall. A copy of Mr Cornall’s report to me is enclosed with this letter. 

At page 3 of his report Mr Cornall states that s 50A(2) of the PS Act requires that I have due regard to 
procedural fairness when inquiring into and determining whether you have breached the Code of 
Conduct, and that in undertaking such inquiries I have the same powers as the Agency Head. I agree that 
if I do decide that there should be an inquiry into the complaint I (or any person to whom I delegate that 
power) will be required to have due regard to procedural fairness. However I note that any inquiry 
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would be conducted pursuant to s 50(1)(b) of the PS Act and not pursuant to s 50A. Mr Cornall’s 
observations about sections 41 and 50A of the PS Act and regulation 6.1A of the Public Service 
Regulations 1999 are therefore not strictly relevant. 

The (alleged) factual matters raised by the complaint are summarised at pages 5-6 of Mr Cornall’s 
report. 

Mr Cornall states at page 7 of his report that the complaint is specific, detailed and supported by 
reference to documents and other information, and that thorough investigation of the allegations and 
careful consideration of any response from you will be necessary to determine the complaint. My 
present view is that this appears to be correct but I will consider and have regard to any submission you 
make about this before making my decision. 

Mr Cornall also states at page 7 of his report that he is of the opinion that there is no basis on which I 
could decline to conduct an inquiry into the complaint. That statement appears to be based on a 
premise that I do not necessarily accept – that I should conduct an inquiry into the complaint unless 
there is a basis on which I could decline to do so. I do not think that s 50(1)(b) of the PS Act confers a 
power on me which I am required to exercise, merely because it is available to be exercised, unless 
there is a basis on which I decide not to do so. Having said that my preliminary view is that I should 
decide that an inquiry should be conducted. 
 
 
Yours sincerely 

 
 
 
 
 

Mark Davidson 
Merit Protection Commissioner (A/g) 
24 May 2018 
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READ,Amber

From: DAVIDSON,Mark
Sent: Monday, 21 May 2018 11:04
To: LLOYD,John
Subject: HPE CM: RE: Complaint under s50(1)(b) of the Public Service Act 

[DLM=Sensitive:Personal]

Dear Mr Lloyd, 

I acknowledge receipt of your letter. 

I will be seeking advice on the issue you have raised. 

Consequently, the matter remains under consideration. 

Yours sincerely 

Mark Davidson    l     Merit Protection Commissioner (A/g) 
Office of the Merit Protection Commissioner 

Australian Public Service Commission 
PO Box 20636, World Square Post Office, SYDNEY NSW 2002  
P: +612 82395326  F: +612 6267 4944 l  W: http://meritprotectioncommission.gov.au 

 Join us on Facebook  

From: LLOYD,John  
Sent: Monday, 21 May 2018 10:03 AM 
To: DAVIDSON,Mark <Mark.Davidson@apsc.gov.au> 
Subject: Complaint under s50(1)(b) of the Public Service Act [DLM=Sensitive:Personal] 

Sensitive: Personal 

Mark 

I forward the attached letter to you, for your consideration. 

Regards 

John Lloyd PSM    l     Commissioner 

Australian Public Service Commission 
Level 5, B Block, Treasury Building, Parkes Place West, PARKES ACT 2600 
GPO Box 3176 CANBERRA ACT 2601 
P: +612 6202 3501   l    W: www.apsc.gov.au
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READ,Amber

From: LLOYD,John
Sent: Friday, 25 May 2018 13:22
To: DAVIDSON,Mark
Subject: HPE CM: RE: Complaint under s50(1)(b) of the Public Service Act 1999 

[DLM=Sensitive:Personal]

Dear Mr Davidson 

I refer to your email of 25 May 2018 rejecting my request for an extension until 15 June 2018. 

I consider the rejection has the capacity to compromise the fairness of the process. 

I will do my best to satisfy the timeline you have imposed. 

Regards 

John Lloyd 

From: DAVIDSON,Mark <Mark.Davidson@apsc.gov.au> 
Date: 25 May 2018 at 11:02:55 am ACST 
To: LLOYD,John <John.Lloyd@apsc.gov.au> 
Subject: RE: Complaint under s50(1)(b) of the Public Service Act 1999 [DLM=Sensitive:Personal] 

Sensitive: Personal 

Dear Mr Lloyd, 

Please find attached correspondence. 

Yours sincerely 

Mark Davidson    l     Merit Protection Commissioner (A/g) 

Office of the Merit Protection Commissioner 

Australian Public Service Commission

PO Box 20636, World Square Post Office, SYDNEY NSW 2002  
P: +612 82395326  W: http://meritprotectioncommission.gov.au 
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 Join us on Facebook   

  

  

From: LLOYD,John  
Sent: Friday, 25 May 2018 8:52 AM 
To: DAVIDSON,Mark <Mark.Davidson@apsc.gov.au> 
Subject: HPE CM: Re: Complaint under s50(1)(b) of the Public Service Act 1999 [DLM=Sensitive:Personal] 

  

Dear Mr Davidson 

  

  

I refer to the letter attached to your email dated 24 May 2018. 

  

I thank you for the opportunity to present my views on the threshold question of whether an inquiry 
should be conducted. 

  

However, I assert that I will be unable to meet the timeline you have given me to respond by. 

  

I am currently in Darwin attending the Australia ‐ New Zealand Public Service Commissioners conference. 
The conference concludes today, Friday. 

  

Monday, 28 May 2018 is a public holiday in Canberra. 

  

I am to   
 to work on Friday 1 June 2018. 
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I suggest that in these circumstances it is unreasonable to require me to respond by Friday 1 June 2018. 

  

Also, I submit that this response, although dealing with a preliminary question is nevertheless a significant 
matter.  This is particularly so given your stated disposition to undertake an inquiry. 

  

I intend to challenge this stated preliminary view. This is a especially challenging predicament, the need to 
change your mind and preliminary conclusion. I will need to obtain legal advice.  In addition, I will continue 
to discharge the responsibilities of my Commissioner position. 

  

Accordingly, I request that the date for making a submission be extended to Friday 15 June 2018.  I submit 
that in all the circumstances this would be a fair arrangement. 

  

Regards 

  

John Lloyd 

  

8 
From: DAVIDSON,Mark <Mark.Davidson@apsc.gov.au> 
Date: 24 May 2018 at 2:50:41 pm ACST 
To: LLOYD,John <John.Lloyd@apsc.gov.au> 
Subject: Complaint under s50(1)(b) of the Public Service Act 1999 [DLM=Sensitive:Personal] 

 

Sensitive: Personal 

Dear Mr Lloyd, 

  

Please find attached correspondence. 

  

Yours sincerely 
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Mark Davidson    l     Merit Protection Commissioner (A/g) 

Office of the Merit Protection Commissioner 

Australian Public Service Commission 

PO Box 20636, World Square Post Office, SYDNEY NSW 2002  
P: +612 82395326  l  W: http://meritprotectioncommission.gov.au 

 Join us on Facebook   
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Sensitive: Personal 

Dear Mr Lloyd, 

  

Please find attached correspondence. 

  

Yours sincerely 

  

Mark Davidson    l     Merit Protection Commissioner (A/g) 

Office of the Merit Protection Commissioner 

Australian Public Service Commission 

PO Box 20636, World Square Post Office, SYDNEY NSW 2002  
P: +612 82395326  l  W: http://meritprotectioncommission.gov.au 

 Join us on Facebook   

  

52







1

READ,Amber

From: LLOYD,John
Sent: Monday, 21 May 2018 10:03
To: DAVIDSON,Mark
Subject: HPE CM: Complaint under s50(1)(b) of the Public Service Act [DLM=Sensitive:Personal]
Attachments: Letter to Acting Merit Protection Commissioner - 21 May 2018.pdf

Sensitive: Personal 

Mark 

I forward the attached letter to you, for your consideration. 

Regards 

John Lloyd PSM    l     Commissioner

Australian Public Service Commission 
Level 5, B Block, Treasury Building, Parkes Place West, PARKES ACT 2600 
GPO Box 3176 CANBERRA ACT 2601 
P: +612 6202 3501   l    W: www.apsc.gov.au

Document 18

55





57



1

READ,Amber

From: LLOYD,John
Sent: Friday, 8 June 2018 16:52
To: DAVIDSON,Mark
Subject: HPE CM: Letter to acting Merit Protection Commissioner - compliant under s50(1)(b) of 

the PS Act [DLM=Sensitive:Personal]
Attachments: Letter to Acting Merit Protection Commissioner - 8 June 2018.pdf

Sensitive: Personal 

Dear Mr Davidson 

I refer to your email and letter of 25 May 2018. 

Please find attached a letter and associated papers addressing the question of whether an inquiry should or should 
not be conducted. 

Regards 

John Lloyd PSM    l     Commissioner 

Australian Public Service Commission 
Level 5, B Block, Treasury Building, Parkes Place West, PARKES ACT 2600 
GPO Box 3176 CANBERRA ACT 2601 
P: +612 6202 3501   l    W: www.apsc.gov.au
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READ,Amber

From: KELLY,Clare on behalf of LLOYD,John
Sent: Friday, 8 June 2018 16:34
To: APSC - Australian Public Service Commission
Subject: Merit Protection Commissioner [SEC=UNCLASSIFIED]

UNCLASSIFIED 

Colleagues 

The Minister has just announced the appointment of Ms Linda Waugh as the new Merit Protection Commissioner. 
Ms Waugh’s appointment is for a five year term commencing 25 June 2018. 

Linda has extensive experience in complaint handling and oversight, investigations, prevention and education. 

She has held senior roles in state governments, most recently working as an Assistant Ombudsman with the 
Victorian Ombudsman. She spent her early career as a psychologist before moving to the Queensland Crime and 
Corruption Commission in 1996. From 2003 to 2008, she was the Executive Director, Corruption Prevention for the 
Queensland Commission.   In 2011, she moved to the position of Deputy NSW Ombudsman, a position she held until 
2017.  

Linda will be based in Sydney. There will continue to be an office for her and MPC staff in Canberra.  

I would like to thank Mark Davidson for acting in the role of Merit Protection Commissioner since December. Mark 
has made a valuable contribution in this role and as a member of the Executive Committee.  

Regards 

John Lloyd PSM    l     Commissioner 

Australian Public Service Commission 
Level 5, B Block, Treasury Building, Parkes Place West, PARKES ACT 2600 
GPO Box 3176 CANBERRA ACT 2601 
P: +612 6202 3501   l    W: www.apsc.gov.au
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