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Mr Philip Laird
Misconduct & Breach Reporting
Australian Securities & Investments Commission

PO Box 9827
MELBOURNE VIC 3001

Referral under Section 64 of the
Superannuation (Resolution of Complaints) Act 1993

Dear Mr Laird

Re: Tribunal determination 18-19/002

I refer to the above determination of the Tribunal (copy enclosed).

The review meeting was conducted before Noel Davis (the Tribunal member).

The Tribunal member believes a breach of s1017B(1A) of the Corporations Act 2001 may
have occurred.

The particulars of the contravention are set out in the enclosed note from the Tribunal
member dated 8 July 2018.

In accordance with section 64(b)(ii) of the Superannuation (Resolution of Complaints) Act
1993 1 am referring this matter to you.

Please contact Fiona Power on 03 8635 5516 if you have any questions.

Yours sincerely

A Y

T P R
Helen Davis

Chairperson
11 July 2018

CC: NULIS Nominees (Australia) Limited
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NULIS Nominees (Australia) Limited
Level 5, 700 Bourke Street c o

DOCKLANDS VIC 3008

ATTENTION: Sam Marquard

Dear Trustee
Re: Tribunal determination 18-19/002

Under section 64 of the Superannuation (Resolution of Complaints) Act 1993 I am
required to report a potential contravention of any law to the relevant regulator.

Accordingly this letter Is to advise that this matter has been referred to the Australian
Securities & Investments Commission (ASIC) as a contravention of s1017B(1A) of the

Corporations Act 2001 may have occurred.
Enclosed Is a copy of the materlal provided to ASIC.

Please contact Fiona Power on 03 8635 5516 if you have any questions.

Yours sincerely

A

Helen Davis
Chairperson
11 July 2018






018-19\002-)etermination

Section 64 Notification

Section 64 of the Superannuation (Resolution of Complaints) Act requires that, if | become aware
that a contravention of any law may have occurred, | must give particulars of the contravention to
the chairperson and that the chairperson must give particulars of the contravention to ASIC if it
doesn’t involve a law administered by APRA.

In this complaint, the trustee advised the tribunal that a decision was made in 2008 that a
contribution fee of 5% of contributions that had, until then, applied to members, would no longer
apply to those members who complained in relation to the 5% fee.

The trustee advised the tribunal that this decision was not communicated to the members of the
fund.

It appears to me that that was a breach of s1017B(1A) of the Corporations Act because a
contribution fee is required to be disclosed in a product disclosure statement and section 1017B(1A)
requires a trustee to advise members of any material change to a matter that would have been
required to be disclosed in a product disclosure statement.

A variation in the application of the fee was a material change to a matter that would have been
required to be disclosed in a product disclosure statement and was, therefore, a matter required to

be disclosed to members.

Noel Davis

8 July 2018
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Level 7, 120 Coliins Street, Melbourne

Superannuation

c 5 Taint . Postal Address: Locked Bag 3060, Melbourne VIC 3002
LR TN Telephone: 1300 884 114

International: +61 3 8635 5580

Tribunal
Website: www.sct.gov.au

DETERMINATION NUMBER 3 D18-19\002
FILE NUMBER : 15-931

REVIEW DETERMINATION AND REASONS*

PARTIES
coyrAANT P o L
TRUSTEE: MILC Nominees Pty Limited

OTHER PERSONS OR ENTITIES REFERRED TO

FUND:; The Universal Super Scheme

PREDECESSOR FUND: The Individuals Superannuation
Fund

LIFE INSURER: MI.C Life Limited

PRINCIPAL COMPANY: MLC Limited

FIRST FINANCIAL ADVISOR: Janet Dyason

FINAL FINANCIAL ADVISOR: Neville Williamson

REVIEW MEETING

1. A review meeting of the Tribunal was conducted under the provisions of the
Superannuation (Resolution of Complaints) Act 1993 (Cth) (the Complaints Act) and
held on 28 November 2017. The review meeting was adjourned to seek further
submissions from the Parties and, following receipt of further submissions, the
adjourned review meeting was held on 20 March 2018 before:

" Noel Davis, Member

DECISION UNDER REVIEW

2. The Complainant, as a member of the Fund, complained to the Trustee that
contribution fees to pay commissions to financial planners were being deducted from



her account in the Fund but that she had no contact with the financial planners and
he fees that had been deducted should be reimbursed to her. The Trustee declined to
refund the fees that had been deducted and it is that decision of the Trustee which is
under review by the Tribunal. - '

DETERMINATION OF THE TRIBUNAL

-
S.

4a

Section 37(6) of the Complaints Act requires the Tribunal to affirm the decision of
the Trustee if the Tribunal is satisfied that the Trustec’s decision, in its operation in
rclation to the Complainant, was fair and reasonable, in the circumstances.

For the reasons given below, the Tribunal is not satisfied that the Trustee's decision
to refuse to refund any of the contribution fees, was fair and reasonable, in the
circumstances, in its operation in relation to the Complainant. The Trustee's decision
is not, therefore, affirmed.

In accordance with the provisions of the Complaints Act referred to below, the
Trustee's decision not to refund any of the contribution fees debited to the
Complainant’s account is set aside and a decision is substituted that the Trustee
compromise the Complainant’s claim by paving to the Complainant, or in accordance
with her directions, the amounts 0 nd iebited to her account in the
Fund as contribution fees in -and spectively.

To compensate the Complainant for lost earnings on those amounts, interest should
also be paid on those two amounts, from the date on which each amount was debited
to her account to the date on which the total amount of -is paid to her, at the
investment earning rate of the investments in which her account was invested in the
Fund and any successor fund.

*For distribution to the Parties only.



PROCEDURAL MATTERS

7. The Complainant requested that she be represented by her nominated legal
representative before the Tribunal and her request was granted under section 23 of

the Complaints Act.

8. The Tribunal, prior to the initial review meeting, in accordance with its obligations
under s 32 of thc Complaints Act, requested submissions from the Parties.
Submissions were received and exchanged with the other Party and responses were
invited and a response was received from the Trustee.

9. Following the adjournment of the initial review mesting, the Tribunal posed the
following questions to the Parties, on which submissions were invited.

1 Is section 1017B(1A) of the Corporations Act 200! relevant to the
Complainant’s complaint? (Section 1017B(1A) requires a trustee to, amongst
other things, advise its members of any material change to a matter that would
have been required to be disclosed in a product disclosure statement)

2 If so, is a contribution fee of 5% of contributions a matter that would have been
required to be specified in a product disclosure statement?

3 Was the Complainant entitled to be told by the Trustee in 2008 that the 5%
contribution fee, that had previously been advised to her, would no longer
apply if she removed any financial adviser linked to her account?

10.  Submissions in response to these questions were received from the Trustee and the
Complainant and are summarized below.

11.  The Trustee, in the evidence and submissions it provided to the Tribunal, has not
advised of any change in the status of the Complainant’s membership of the Fund or
of the Parties to this complaint. However, it appears from other information available
to the Tribunal that some or all of the members of the Fund may have been
transferred to another related superannuation fund, by successor fund transfer. If that
is the case, the Complainant’s membership of the Fund may have been transferred to
the other fund, if she was still a member of the Fund at the time of the successor fund
transfer. If her membership has been transferred and if the successor trustee has
assumed the responsibilities of the Trustee in relation to the Complainant’s
membership, the successor trustee may be required to take the actions that the
Tribunal has determined should be undertaken. Nevertheless, the decision under
review by the Tribunal is the decision of the Trustee to refuse to refund contribution

fees to the Complainant.

BACKGROUND

12.  The Tribunal is satisfied, from the material before it, as to the occurrence of the
following events:

_ =  The Complainant's date of birth.



The Complainant signed a proposal addressed to the
Life Insurer for her to be included in a master life
insurance policy owned by the Trustee, in its capacity
as trustee of the Predecessor Fund, for a premium of
- per month. She selected the “balanced”
investment option. The Complainant’s signature was
witnessed by a person identified in the proposal as an
“agent”.

The Complainant also signed on this date an
application for membership of the Predecessor Fund in
which she declared her annual income to be

and agreed to make an annual contribution to the
Predecessor Fund of - Her signature was
witnessed by the person identified in the proposal as
the “agent”.

The Complainant signed a document called an
“Application for proposal alteration”, to alter her
monthly contribution to -and declared her annual
salary to be

The date of a letter from the Principal Company to the
Complainant advising her that she had been transferred
to another superannuation arrangement, which appears
to be part of the Fund. An accompanying statement
showed employer contributons paid into her account
for the year ended of from
which a contribution fec of ad been deducted.
The statement also includes, under the heading
“Contribution fee”, the following “We charge a fee of
up to 5% on all contributions, including transfers and
roltovers”. There is no mention of the Trustee in these
documents.

The Complainant completed a form entitled
“Consolidate your super” in which she requested that
her total account balance in an unrelated
_superannuation fund be transferred or rolled over to the
Fund. "

The date of a statement from the Trustee addressed to
the Complainant confirmed the rollover of
to the Fund as a result of her request and showed that a
contribution fee of had been deducted from
the amount rolled over.

The Complainant completed another “Consolidate your
super” forra in which she requested that -be



GOVERNING RULES

transferred or rolled over from an unrelated
superannuation fund to the Fund.

The date of a statement from the Trustee addressed to
the Complainant confirmed the rollover of and
showed that a contribution fee of ad been
deducted from the amount rolled over.

The Complainant telephoned the Trustee and
complained that contribution fees had been deducted
from the two amounts she transferred to the Fund. She
was told that these fees were amounts paid to her
financial adviser. The Complainant said she had not
been in contact with any financial adviser and said she
wanted a refund of the contribution fees that had been
debited to her account. The person she spoke to said
her adviscr would be removed from her account.

The Complainant again spoke to representatives of the
Trustee by telephone and made a formal complaint in
relation to contribution fees being deducted from her
account and paid to a financial adviser who did not
provide any services to her.

The date of a letter from the Trustee to the Complainant

responding to her complaint stating that, when she
completed her application in # she had a
financial adviser and that the customer information

brochure disclosed that a contribution fee of 5% would
apply. The Trustee also said that the fee was disclosed
in her annual statements and that, until details of
her financial adviser were shown on her annual
statements. After that, the financial adviscrs remained
on her account until she recently requested that they be
removed. The Trustee refused her request for a refund

of the fees.

The date of the Complainant’s complaint to the
Tribunal. She complained that, if the Trustee had
advised her years ago that she could remove the name
of the financial adviser from her account, she would
havc donc so and contribution fees would not have
been deducted from her contributions. She sought a
refund of contribution fees paid to the financial adviser.

13.  The operation of the Fund is governed by a trust deed. The deed, as amended to 14
March 2013 (the Trust Deed) has a definition in clause 1.1 of the expression Member



Package which is defined as including the terms of the package (including fees)
determined under clause 4.2,

14. Clause 4.2(a) states that the Trustee must administer a Member Package in
accordance with its terms. Clause 4.2(b) states that the terms of a Member Package
are to be determined and recorded in writing by the Trustee and made available to the
Member.

15. Under clause 3.5(b)(9) of the Trust Deed, the Trustec has power to compromise
proceedings in reiation to the Fund or the Trustee.

CONTENTIONS OF THE PARTIES
The Complainant

16. In her complaint to the Tribunal, the Complainant said that she questioned the
contribution fee in a telephone call to the Trustee afier her contribution of —
had been paid and educted from it and she was advised that it was for a
payment to her financial adviser. She said she did not have an adviser. She was then
given the name of an adviser. She then asked for that adviser to be removed from her
account and she queried why she had not been advised previously in her calls to the
Trustee that she could have an adviser linked to her account removed.

17. She said in her complaint to the Tribunal that if she had been aware that she could do
so0, she would have removed the adviser many years ago, when she became a member
of the Fund, and would not have had money being paid to an adviser for services that
had not been provided to her and she would have expected the Trustee to have
advised her of her choice to have the adviser linked to her account removed.

18. She said she wanted reimbursement for her losses that resulted from fees being paid
to advisers who had not provided services to her.

19, The Complainant’s representative submitted to the Tribunal that the Complainant’s
adviser. when she became a member of the Fund, was apparently replaced by another
adviser in[Jjwho had no contact with the Complainant but received commissions
on her contributions, for which she should be compensated.

20. It was also submitted that a management fee was disclosed to the Complainant in the

——past-but-the dotails of how thefee was to-be-applied were not.disclosed and she was...
not adviscd that it was paid as a commission to an adviser. It was submitted that no
activity or service had been provided which would qualify an adviser for the receipt
of a commission.

i

21, The representative said in his submission that a letter of _from the
then trustee’s representative referred to the agent, who introduced the Complainant
as 2 member of the Fund, as a superannuation consultant. There was no refcrence to a
financial adviser or advice.

o}



22,

23.

24.

25.

26.

27.

28.

The Complainant’s representative said tha 0 contributions to the Fund
by the Complainant from -to o the issue of contributions

fees did not arise during that period.

It was also submitted that the Complainant was not aware and had not been advised
that the fee represented as a management fee was also a commission, which gave rise
to a right to service. There was never any communication or documentation that
expressly explained the fee or stated the scope of service that was being paid for by
the fee or that there was an option to terminate the adviser.

It was submitted that the Complainant never engaged the adviser linked to her
account in Hnd it appeared that that adviser had acquired her account in

but had never made contact with her, Neither the Trustee nor the adviser had
advised her of the existence of that adviser or what services she was entitled to from

that adviser. She terminated that adviser’s connection to her account as soon as she
became aware of it in

In a timeline of events provided to the Tribunal by the Complainant she said that she
spoke to a representative of the Trustee on the day after she
received a statement in relation to her contribution showing o [l

contribution fee, and was told that the Final Financial Adviser was her adviser. She
said she had never heard of him or spoken to him and requested his removal.

The Complainant’s representative made a further submission in response to the three
questions posed to the Parties by the Tribunal. He submitted that section 1017B(1A)
of the Corporations Act is relevant to the Complainant’s complaint and she was
entitled to be told in 2008 of the decision to discontinue deducting the contribution
fee if there was not an adviser linked to a member’s account.

It was also submitted that neither the contribution fee nor the availability of access to
2 financial adviser as a result of the payment of commission to an adviser was ever
adequately disclosed to the Complainant.

It was submitted that the Complainant should be put in the position she would have
been in had the Trustee fully disclosed the fees and commissions from the outset
when she became a member of the Fund. It was said she has not had the use of the
money that was deducted from her account and has lost the earnings that she would
otherwise have had on those amounts. It was also submitted that she should be
compensated for her lost time, grief and legal expenses incurred in relation to her

complaint.

The Trustee

29,

The Trustee submitted to the Tribunal that the Complainant appointed the First
Financial Adviser as her adviser at the time of her application to become a member
of the Fund and the adviser had been referred to in cach annual statement to the
Complainant and the 5% contribution fee had been disclosed to her in the customer
information brochure provided to her when she became a member.



30.

31.

32

33.

34.
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38.
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The Trustee said that the full contribution fee is paid to the adviser unless some other
arrangement is reached.

The Trustee also submitted that the Corporations Act does not require it to disclose
details of financial advisers linked to members’ accounts in aanual statements
provided to members. However, a decision was made in 2007 to include adviser
details in annual member stateraents.

The Trustee submitted that it is not unusual for an adviser to be changed when
financial planning businesses arc sold. The Trustee said that, in the Complainant’s
case, she was transferred from the First Financial Adviser to another in then to
another in then to another in -and, m - there was a transfer to the
Final Financial Adviser.

The Trustee said that, in 2008, therc was a business decision to remove the
contribution fee if there was no adviser on the member’s account. However, as the
Complainant had an adviser, that decision did not apply to her. The Trustee said that
rio documentation was issued to the Complainant or any other member about the
decision to remove the contribution fee if there was no adviser because the Trustee
did not want to encourage clients to not seek financial advice.

The Trustee referred to annual statements provided with its submission and said that
each of those documents clearly disclosed the contribution fees, which had applied
since the Complainant became a member of the Fund. '

The Trustec submitted that it had administered the Complainant’s account and had
charged her fees in accordance with its disclosure to her and in accordance with the
terms and conditions of its contract with her and, accordingly, maintained its position
to decline her request to refund any contribution fees.

In relation to the 3 questions posed by the Tribunal to the Parties set out above, a
submission was provided to the Tribunal. That submission is not on any particular
company’s letterhead but it appears to have been intended to be provided on behalf
of the Trustee, as a Party to this complaint.

In response to question 1, it is said in the submission that section 1017B(1 A) of the
Corporations Aet is not relevant to the Complainant’s complaint.

115 also said “in the Subfission that “the “Complainant “was “notified “of “the 5%

__administration -charge when she_initially_purchased ihe product and the amounts

deducted were set out in the Complainant’s annual statements.

It was also submitted that, in 2008, the Principal Company (not the Trustee)
implemented a procedural change in the way in which it managed complaints from
members of the Fund who had terminated their relationship with their adviser. The
Principal Company decided to rebate the full amount of contribution fees that would
otherwise be charged to a member of the Fund where the member had approached
the Principal Company expressing dissatisfaction with their adviser and requesting to
have the adviser’s name removed from the member’s account.

o0



40.

41.

42,

43.

It was also submitted that:

The issuer of the product was (the Trustee) and not (the Principal Company). At the relevant
time, interests in the Product were invested by the Trustee wholly in policies of life insurance
issued by (the Principal Company). (The Principal Company) was also the administrator of the
Product and was responsible for managing complaints on behalf of the Trustee. At no point did
the Trustee determine to change the features of the Product that a contribution fee was not
payable where 8 member terminated their relationship with their adviser. Rather, where (the
Principal Company) elected not to charge the Trustee a contribution fee in respect of a
member, the Trustee elected to pass that cost saving on to the member,

(The Tribunal notes that the effect of this submission is that the life insurance
policies referred to in the submission were contracts between the Trustee and the
Principal Company, and it appears, therefore, these were replacements for the policy
that was a contract between the Trustee, as trustee of the Predecessor Fund, and the
Life Insurer that existed when the Complainant became a member of the Predecessor

Fund.)

It was also submitted on behalf of the Trustee that it was important to note a financial
adviser's right to receive commissions arose as a consequence of the adviser selling
the product and was not dependent on the adviser providing ongoing advice to the

member of the Fund.

Question 2 posed by the Tribunal was not answered in the submission, other than to
say that the contribution fee was specified in the customer information brochure

provided to the Complainant.

In response to the Tribunal’s question 3, it was said that the Complainant did not
need to be told in 2008 of the change in relation to contribution fees being charged as
that change was implemented as a complaints management tool only and did not
represent a waiver of the Trustee’s entitlement to charge the fees that had been

disclosed to the Complainant.

It was also submitted that, if the Trustee had sought to implement a change to the
fees payable under the product, that would have needed to be notified to members of
the Fund under section 1017B of the Corporations Act. However, it was argued that
the Trustee did not implement a change to the fees and, if it had done so, there would
have been the potential for claims against it by advisers if commission payments had
ceased. However, in the same submission, it was also said that commissions ceased
to be paid when a member of the Fund expressed dissatisfaction with their adviser.

TRIBUNAL'S DELIBERATIONS AND FINDINGS

45.

Section 37(6) of the Complaints Act requires that the Tribunal must affirm the
Trustee's decision if the Tribunal is satisfied that the decision, in its operation in
relation to the Complainant, was fair and reasonable, in the circumstances. The
function of the Tribunal is, therefore, initially, to determine whether the decision of
the Trustee was fair and reasonable within the meaning of s 37(6). It is not,
therefore, a question of what decision the Tribunal would have made on the evidence



46.

47.

48

49,

5L

that was before the Trustee but whether the Trustee's decision was fair and
reasonable.

In making its determination, the Tribunal took into account the whole of the evidence
and the submissions of the Parties.

The Complainant’s complaint is that the Trustee should refund to her the
contribution fees deducted from her account in the Fund because the fees were paid
to financial advisers who had not provided her with any advice or service and the
Trustcc had not told her that she could remove the advisers and not pay contmbution
fees. She submitted to the Tribunal that she was not aware and had not been advised
that the fee represented as a management fee was also a commission that gave nse to
aright to a service.

Her final submission sought a refund of all the contribution fecs that had been
deducted from her account becanse she had not been adequately or clearly advised of
the contribution fee and the payment of commissions by the Trustee to financial
advisers who did not provide her with any advice or communicate with her. She also
sought compensation for the expenses she has incuited and for lost earnings on the
contribution fees that had been deducted.

The application completed by the Complainant on _to become a
non-employer sponsored member of the Predecessor Fund was completed, in part, by
the First Financial Adviser as an “agent”. It was submitted by the Trustee that the
Complainant appointed the agent as her financial adviser at the time of her
application to become a member of that fund. The finding of the Tribunal in relation
to that submission is that there is no mention in either the application for
membership of the Predecessor tund or the proposal completed by the Complainant
of the Complainant appointing a financial adviser. It is not suggested by the Trustee
that the Complainant appointed an adviser in any other way and there is no evidence
of an appointment having been made in any other way. The finding of the Tribunal
is, therefore, that the Complainant did not appoint a financial adviser as part of her

membership of the Predecessor Fund

It was submitted by the Trustee that a customer information brochure that has been
provided to the Tribunal was given to the Complainant at the time of her application
aud that that brochure states that “administration charges” are 5% of net
contributions. There is no evidence before the Trbunal, other than the Trustee’s
assertion; that 3 customer information brochure was given to the’Comptainant at the

__time she-became-a member.of the Predecessor Fund., IS e

To call a fee that is charged an administration charge when the whole of the fee is
paid as a commission to a financial adviser could be regarded as misleading.

The Trustee also submitted that the contrbution fee. as it i1s now called, was
disclosed in all annual statements provided to the Complainant.

The Complainant acknowledges that she was told about a management fee in the past
but her contention is that she was never advised that a commission was paid to a

10



54.

55.

56.

57.

58.

50

60.

The Complainant has said that no contributions. were made by her between
G RS 5

financial adviser, that she has not received any advice and that the payment of
commission gave rise to a right to service. She submitted that it was never clearly
communicated to her how the fee was to be applied. She said she was unaware that
an adviser was linked to her account or who that adviser was and she was never told
by the Trustee that she could remove the financial adviser linked to her account and
not be subjected to a contribution fee on her contributions. The Trustee does not
dispute that she was pever told that and has now removed from her account any

mention of an adviser linked to her account.

The Tribunal finds that, since at I%stHand, quite possibly, earlier than that, the
Complainant did not have a financial adviser providing her with any advice or
services in relation to her membership of the Predecessor Fund or the Fund.

Nevertheless, the issue is whether the Trustee was entitled to charge her a
contribution fee, despite her not receiving advice from a financial adviser linked to

her account, over a long period.

The finding of the Tribunal is that the fee charged to the Complainant’s account was
disclosed to the Complainant in documents provided to her, including annual
statements, albeit that it was described in the early years of her membership of the
Predecessor Fund as an administration charge. The fact that the contribution fee was
misdescribed as an administration fee is not of itself sufficient reason to require the
Trustee to refund fees debited to the Complainant’s account prior to

The fee was a condition attaching to membership of the Predecessor Fund and the
Fund that applied to the Complainant as a member. The payment of the fee was not
stated in the disclosure documents to be conditional on whether the Complainant

received any advice from a financial adviser.

As it was a condition of membership that was disclosed in the annual statements
given to the Complainant that a 5% fee applied to contributions, the Tribunal’s view
is that the Trustee did not have a legal obligation to refund the fees paid before!
The Complainant’s claim for compensation for contribution fees debited to her

account prior to annot, therefore, be sustained.

When the Complainant subsequently made contributions of n .
and -on in the form of rollovers from another
superannuation fund, she was provided with statements, after the contributions had
been made, showing that contribution fees of d had been deducted
from the amounts rolled over. When she saw the statement showing that the
had been deducted, she immediately contacted the Trustee about it and leamed, for
the first time, that the contribution fees were applied to pay commissions to financial
advisers even though no adviser had played any part in those rollovers being made.
As she correctly contended, the Final Financial Adviser was being paid, at her

considerable expense, for doing nothing.

11



61.

64.

65.

66.

-including looking after the members” tinancial interests.

The Trustee has submitted that, in - there had been a business decision to
remove contribution fees if there was no longer an adviser linked to a member's
account but the members were not told about it. Given the substantial contribution
fees that were levied on the Complainant’s -and -contributions, which she
could have avoided if she had been made aware she could have removed the adviser
who was not giving her any advice and who played no part in the rollover
contributions she made, the ecision was important information for members of
the Fund to be made aware of.

Section 1017B(1A) of the Corporations Aci, as it applied in 2008, required the
Trustee to advise its members of any material change to a matter that would have
been required to be specified in a product disclosure statement. A product disclosure
statement provided to a prospective member of a superannuation fund is required to
contain information in relation to the fund, including in relation to fees-section
1013D of the Corporations Act. In the view of the Tribunal, a contribution fee of 5%
of contributions is clearly a matter required to be specified in a product disclosure
statement and a decision that the fee would no longer apply if the member requested
the removal of a financial adviser linked to the member’s account is a matenal

change to such a matter.

Furthermore, in the view of the Tribunal, the Complainant, as a beneficiary of a trust
and as a person in whose best interests the Trustee had an obligation to act, as
required by section 52(2) of the Superannuation Industry (Supervision) Act 1993,
was entitled to be told by the Trustee that the 5% fee, that had previously been
advised to her, would no longer apply if she removed any financial adviser linked to
her account. The failure to tell her that took away from her the opportunity to advise
the Trusice that she did not want a 5% contribution fee to be deducted from any
contribution she made and was not in her best interests. The need tor that disclosure
was particularly relevant 1o her because of her not having had a financial adviser

advising her for some time.

The Trustee’s submission that it was the Principal Company rather than the Trustce
who made the 2008 decision reads as though the Trustee had no involvement in it.
However, the decision appears to have been made as a variation of the terms of the
Iife insurance policy to which the Trustce was a party. If so, such a variation to the
contract required the Trustee’s consent and the Trustee cannot absolve itself from the
decision by saying it had no involvement in it. The Trustee had an obligation in
relation to the life insurance contract it entered into to administer the contract, and its
participation in it,"in"a manner that “was"in"the “best "interests~of “all“its“members;

In any event the Trustee, not the Principal Comipany, was supposed to be in control
of the Fund and was responsible for what happened in the Fund in relation to its
members and their financial interests, including decisions by the Principal Company
under an arrangement made between that company and the Trustee.

The Trustee also submitted that the Principal Company made the decision not 1o
charge the contribution fee to some members as part of its administration of the Fund
on behalf of the Trusiee. If that 1s the case, it appears to the Tribunai that the



67.

68.

69.

70.

71.

72.

73.

Principal Company made the decision on behalf of the Trustee, in which case, the
Trustee and its delegate had an obligation, in performing the administration
agreement, to do so in a way that was in the best interests of all of the members of

the Fund.

One of the obligations of a trustee and its delegates is to ensure fairness between the
beneficiaries. That is an obligation both under section 52(2) of the Superannuation
Industry (Supervision) Act 1993 and under principles of trust law (see Re Tempest
[1866] WN 230 and the many cases decided since then on this point including
Stannard v Fisons Pensions Trust Ltd [1991] PLR 225 and Re Alan Bond; Ex parte
Ramsay (1992) 92 ATC 4807). In Jacobs’ Law of Trusts in Australia T edition, it is
said at [1901] that “trustees have a duty to act impartially between the beneficiaries
in order to avoid benefiting one set of beneficiaries at the expense of another set.”

The Trustee, in the arrangements it entered into with other companies in the same
group of companies in relation to members of the Fund, therefore, had an obligation
to ensure that all members of the Fund were treated fairly so that one group of
members were not advantaged over another group in the fees they paid, where there
wasn’t justification for it. The removal of the contribution fee for members who
complained and not for those who didn’t complain was not justifiable, because of the

unfaimess ofit.

The effect of the decision was that members who complained and had the financial
adviser linked to their account removed were no longer required to pay a contribution
fee but those members who did not complain or who did not know that they could
complain about the fee continued to have a 5% fee deducted from each contribution

they and their employers made to the Fund.

Where the Tribunal decides that it was not fair and reasonable for the Trustee to
refuse to compensate the Complainant for some or all of the amount that she claims,
it is open to the Tribunal to determine that the Trustee should have compromised her
claim - Retail Employees Superannuation Pty Ltd v Croker f2001] FCA 1330 at
1126] to [136] and Commonwealth Superannuation Scheme Board v Dexter [2004]
FCA 1434 at [58] to [65]. For the reasons stated below, it is the Tribunal’s view that
the Trustee’s decision to refuse to refund any of the contribution fees was not fair
and reasonable and that it should, in the circumstances, have compromised the

Complainant’s claim.

It is also the Tribunal’s view that the decision made in 2008 should have been
disclosed to the Complainant and was not fair in its application to her because the
result of it was that some other members of the Fund in her position no longer paid a

contribution fee but it continued to apply to her.

Because the Trustee did not tell the Complainant that the contribution fee would no
longer apply if there was not an adviser linked to her account, she lost an
opportunity, from 2008 onwards, to avoid payment of the contribution fee.

As the Complainant did not have an adviser providing her with any advice or
Services inﬁ it is the Tribunal’s view that the Trustee, when it was told in

13



74.

76.

that there had not been an adviser from bcforc- should have
decided, in order to ensure fairmess between members, to apply the compromise
power in the Trust Deed and in section 49 of the New South Wales Zrustee Act 1925
It should have agreed to compromise the Complainant’s claim for a rcfund of the
contribution fees by agreeing to refund to her the contribution fees of -a:nd
evied on her [JJfjand Il contributions, which were the only contributions
made after [

Its decision to refuse to refund contribution fees debited to the Complainant’s
account after the 2008 decision was not, therefore, fair and reasonable, in its
operation in relation to the Complainant.

The contribution fees levied before 2008 were imposed before any decision was
made that those fees would no longer apply if there was not an adviser and, as they

were a condition of membership disclosed to the Complainant in documentation
provided to her, they are not refundable to the Complainant.

The Complaints Act does not permit the Tribunal to award costs for legal fees
incurred and for time expended by the Complainant in dealing with this complaint.
The Complainant is, however, entitled to be compensated by the Trustee for lost
earnings on the contribution fees to be refunded, in the form of interest. Interest
should, therefore, be paid to the Complainant on the amount be refunded to her, at
the investment carning rate of the investments in which her account was invested in
the Fund and any successor fund, from the dates on which the amounts of
and -wcre deducted trom her account to the date on which those amounts are
refunded to her.

The effect of the determination on other members

L.

In relation to members of the Fund other than the Complainant, section 44(2) of the
Complaints Act states that it a determination of the Tnbunal was made as a result of
a section 14 complaint, the Tribunal may direct the Trustee to inform all or any of the
other members or all or any of the former members of the relevant fund of the
Tribunal’s determination. The Complainant’s complaint was made under s14 of the
Complaints Act. The Tribunal can, therefore, require the Trustee to inform the other
members or former members of the Tribunal’s determination. Because of the
expense and administrative difficulty of it, such a requirement should only be
imposed where it is an issuc of such significance that the members and former
members should be madeaware of the Tribunat’s-determinairon: s -

78. It is the Tribunal’s view that the Trustee’s decision not to inform the then members

of the 2008 decision that the contribution fec that was previously advised to the
members would no longer apply, if they did not want a financial adviser linked to
their account, may have had a significant financial effect on some members who, if
they had been aware of the decision, could have notified the Trustee that they no
longer wanted a financial adviser linked to their account in the Fund and would not,
therefore, have had contribution fees deducted from their accounts.



79.

It is the Tribunal’s view that the possible financial effect on some members and
former members of the Tribunal’s determination in this matter warrants the power
granted by section 44 being invoked in this instance. The Tribunal, therefore, directs
the Trustee to inform the members of the Fund, who were members at the date of the
2008 decision, and former members of the Fund, who were members at the date of
the 2008 decision, of the Tribunal’s determination in this complaint, unless the
Australian Securities and Investments Commission, as the regulator, decides
otherwise. If the Trustee decides that it is inappropriate to provide them with a copy
of the determination, a fair summary of the Tribunal’s determination should be
provided to those members and former members so that they are properly informed
of the Tribunal’s determination. It would be appropriate for the form of the summary
to be approved by the Australian Securities and Investments Commission.

CONCLUSION

80.

81.

82,

83.

84.

85.

86.

Section 37(6) of the Complaints Act requires the Tribunal to affirm the decision of
the Trustee if the Tribunal is satisfied that the Trustee's decision, in its operation in
relation to the Complainant, was fair and reasonable, in the circumstances.

For the reasons given above, the Tribunal is not satisfied that the Trustee's decision
to refuse to refund any of the contribution fees was fair and reasonable, in the
circumstances, in its operation in relation to the Complainant. The Trustee's decision

18 not, therefore, affirmed.

The effect of s 37(3) of the Complaints Act is that, where a trustee's decision is not
affirmed by the Tribunal, the Tribunal can vary or set aside the trustee's decision and

substitute another.

Under s 37(1) of the Complaints Act, the Tribunal, in reviewing the Trustee's
decision, has all the powers, obligations and discretions of the Trustee.

Section 37(4) of the Complaints Act requires that the Tribunal may only exercise its
determination-making power for the purpose of placing the Complainant, as nearly as
practicable, in the position she would have been in but for the unfaimess or

unreasonableness that the Tribunal has determined exists,

Section 37(5) of the Complaints Act restricts the Tribunal from doing anything in
making its determination that would be contrary to law or the governing rules of the
Fund. It is the Tribunal’s view that its determination is not contrary to law or the

governing rules of the Fund.

In accordance with these provisions of the Complaints Act, the Trustee's decision not
to refund any of the contribution fees debited to the Complainant’s account is set
aside and a decision is substituted that the Trustee compromise the Complainant’s

claim by paying to the Complainant, or in accordance with her directions, the
amouutﬁand debited to her account in the Fund as contribution
and

fees in respectively.
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