








































































































Attachment B
Legislative requirements for Class XA humanitarian visas

Onshore Humanitarian Programme (Class XA)

1. The onshore applicants included in this submission have lodged valid Class XA Permanent
Protection (subclass 866) visa (PPV) applications. All applicants with protection claims have
been interviewed by protection officers in Australia.

2. In order for these applicants to be eligible for the grant of a PPV, the following criteria must be
met:

e they arein Australia; and
e they are found to engage Australia's protection obligations; or

e they are members of the same family unit of a non-citizen who engages protection
obligations and holds a PV of the same class applied for by the applicant; and

e they satisfy all other criteria in the relevant provisions in the Migration Act 1958 (the
Act) and the Migration Regulations 1994 (the Regulations) (for example, health,
character and security requirements).

3. The key criterion to be satisfied at time of decision relates to protection obligations. PPV
applicants must satisfy either:

o clause 866.221(2) of the Regulations - which requires the decision maker to be satisfied
that the applicant meets the criterion in s36(2)(a) of the Act (relating to Australia's
protection obligations under the statutory definition of a refugee) or s36(2)(aa) of the
Act (relating to Australia's complementary protection obligations), or

e clause 866.221(3) of the Regulations - which requires the decision maker to be satisfied
that the applicant is a member of the same family unit of another applicant who
satisfies 866.221(2) and has been granted a subclass 866 (Protection) visa.

Australia's protection obligations under the statutory definition of a refugee (s36(2)(a) of the Act)

4. To be a refugee in Australia, a protection visa applicant must be assessed as meeting certain
legal criteria. The meaning of a 'refugee’ in the Act is a person in Australia who is:

e outside their country of nationality or former habitual residence (their home country)
and

e owing to a 'well-founded fear of persecution', is unable or unwilling to seek the
protection of that country.

5. The Act states that a person has a well-founded fear of persecution if:

e they fear persecution for at least one of five reasons (race, religion, nationality,
membership of a particular social group, political opinion) in the Act; and



o thereis areal chance that, if the person returns to their home country, they would be
persecuted for one or more of those reasons; and

e the real chance of persecution relates to all areas of their home country (if they can
safely relocate to another area there is not a real chance of persecution); and

e at least one of the five reasons must be the essential and significant reason for the
persecution (the intent behind the act of persecution must be for one of the five
reasons); and

e the persecution mustinvolve both 'serious harm' to the person and 'systematic and
discriminatory conduct'.

Australia's complementary protection obligations (s36(2)(aa) of the Act)

6., Complementary protection is protection for those who are not refugees according to the Act,
but who cannot return to their home country because they will suffer certain types of harm
which engage Australia's other protection obligations. These obligations come from the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT) and the International Covenant on Civil and Political Rights (ICCPR).

7. Aperson can be granted a protection visa on the basis of complementary protection if there
are substantial grounds for believing that there is a real risk the person will suffer 'significant
harm' if they were removed from Australia to their home country.

8. Significant harm is different to serious harm. It is defined as:
e arbitrary deprivation of life
e the death penalty
e torture
e cruel or inhuman treatment or punishment, or
e degrading treatment or punishment.
9. ltis not considered to be a real risk that a person will suffer significant harm if:

e it would be reasonable for them to relocate to an area of the country where there
would not be a real risk that they will suffer significant harm

e they could obtain protection from the authority of the country so that there would not

be a real risk that they will suffer significant harm, or

e the real risk is one faced by the population of the country generally and is not faced by
them personally.

















