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Cc: Jane Eccleston; Committee, Economics (REPS)
Subject: COVID-19 Super Funds - Life Insurance Claims
Date: Wednesday, 22 July 2020 12:37:21 PM
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1970-09-03-Deed-of-Variation ASIC Copy.pdf
1958-Consolidation-Deed-of-Variation ASIC Copy.pdf
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Dear Joanna

The UK Financial Conduct Authority {FCA} is currently running a test case in the UK
related to whether insurers providing Business Interruption Insurance can escape COVID-
19 related claims.

QBE UK Ltd is one of the defendants.

This also raises the question as to whether superannuation fund trustees and their insurers
can also escape COVID-19 related claims for death benefits and TDP benefits and in some
cases income protection insurance.

I am currently pursuing this subject with the Standing Committee on Economics and I am
providing you with copies of relevant super fund deeds to place on file for future reference.

Yours Sincerely

Phillip Sweeney.
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22 July 2020 


          37 Darian Road 


          Torquay, 3228 


 


Joanna Bird 


Executive Director 


Wealth Management 


ASIC 


joanna.bird@asic.gov.au 


 


Dear Joanna 


 


COVID-19 Impact on Super Funds 


Life Insurance Claims 


 


The House of Representatives Standing Committee on Economics is taking a keen interest on the 


impact of COVID-19 on superannuation funds with some $30 Billion already having been withdrawn 


as part of the Governments COVID-19 relief measures. 


This Committee has sent a request to a number of trustees {37 trustees currently} for information 


about the funds under their administration under “documents” at: 


https://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/Superann


uationSector 


Superannuation funds provide life insurance coverage and Total & Permanent Disability{TPD}  


coverage by way of: 


(i) One or more Group Insurance Policies with an insurance company; 


(ii) Self-insurance in the case of some Defined Benefit schemes; 


(iii) Limited self-insurance plus additional policies (eg Catastrophic Insurance Policy} 


Some superannuation funds also provide income protection insurance. 


I refer to an article in The Australian {22 July 2022} titled “Insurers facing COVID-19 court test”. 


This relates has to how some insurers are seeking to escape paying business interruption insurance 


claims to SMEs by relying on pandemic exemption clauses. 



https://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/SuperannuationSector

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/SuperannuationSector
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The UK Financial Conduct Authority {FCA} is currently before the UK courts as part of an eight-day 


test case regarding business interruption policies from nine insurers. 


 https://www.fca.org.uk/firms/business-interruption-insurance 


QBE UK Ltd is one of the defendants. 


I also refer to an earlier article by Adele Ferguson published in The Age/The Sydney Morning Herald 


on 6 June 2010 titled “Insurers deny Business insurance claims as battle begins”. 


https://www.smh.com.au/business/banking-and-finance/insurers-deny-business-insurance-claims-as-


battle-begins-20200605-p55000.html 


Adele includes the following in her article: 


“Insurance analyst Brett Le Mesurier at Shaw and Partners said it was an issue he was 


watching closely. "It would be extraordinary for banks to have billions of dollars of bad debts 


as a result of the effects of COVID-19 and yet the insurers are able to avoid material claims 


costs," he said. "If that is the case it says much about the social contract between insurers 


and their customers or rather the lack of it." 


Another quote by an insurance industry insider: 


“Where are the regulators here? We are months and months behind the UK.” 


 


The subject of how some superannuation fund trustees and their insurers may also seek to avoid 


claims for death benefit and TPD claims has also been raised with the Standing Committee on 


Economics. 


In the case of Defined Benefit fund members and beneficiaries covered by self-insurance 


arrangements, the governing rules of the fund will contain covenants that provide for death benefit 


payments and TPD payments. 


The governing rules are found in the original Trust Deed and all valid amending rules when read as 


‘one legal document’ with any relevant statutory legislation also taken into consideration. 


Covenant Rule 30A {Regulation 30A} in the attached Deed of Variation dated 20 November 1974 


provides a survivorship pension for widows whose husbands might succumb to COVID-19 provided 


the husband joined this particular Defined Benefit fund before it was closed to new members on 30 


November 1997 and completed at least 15 years of service with the sponsoring employer. 


The quantum of the pension benefit is determined by reference to the other attached Deeds. 


There were no further Deeds of Variation executed after 15 February 1977 that complied with the 


provisions of the Power of Amendment {Regulation 50} which is included in the Consolidation Deed 


of Variation – 6 May 1958 


The Parliament responded to Royal Commissioner Hayne’s Recommendation 3.7 and added Section 


54B to the SIS Act to provide civil and criminal penalties for trustees who contravene covenants 


contained in the fund’s governing rules as properly construed. 


Might I ask you to retain copies of these attached Deeds on file while I provide further information 


to the Committee Secretary and Committee Members on this important subject? 



https://www.fca.org.uk/firms/business-interruption-insurance

https://www.smh.com.au/business/banking-and-finance/insurers-deny-business-insurance-claims-as-battle-begins-20200605-p55000.html

https://www.smh.com.au/business/banking-and-finance/insurers-deny-business-insurance-claims-as-battle-begins-20200605-p55000.html
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The Committee Members will be interested if ASIC can provide an explanation as to whether the 


incumbent trustee has a legal defence for not paying death benefits to the widows whose husbands 


might succumb to COVID-19. 


If ASIC cannot provide a valid explanation, then this will enliven Section 54B of the SIS Act. 


This survivorship pension is similar in concept to that provided to the widows (and widowers) of 


both current and former Senators and Members of Parliament who were elected before the 2004 


election and who became members of the Parliamentary Contributory Superannuation Scheme 


{PCSS} which is a Defined Benefit pension scheme. 


 


Yours Sincerely 


 


Phillip Sweeney 


 


Attachments: 


Consolidation Deed of Variation – 6 May 1958 


Deed of Variation – 7 March 1961 


Deed of Variation – 3 September 1970 


Deed of Variation – 20 November 1974 


 


 


Cc Jane Eccleston, Senior Executive Leader, Superannuation, ASIC {jane.eccleston@asic.gov.au} 


Stephen Boyd, Committee Secretary – HR Standing Committee on Economics 


Chair and Committee Members 


https://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/Committee_Mem


bership 


Adele Ferguson – The Age 


 


 



https://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/Committee_Membership

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/Committee_Membership




