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[bookmark: _GoBack]DEPARTMENT OF EDUCATION INTELLECTUAL PROPERTY MANAGEMENT POLICY

Purpose

To set out the Australian Government’s rules and the Department of Education’s (“the department’s”) policy on the management of Intellectual Property including the licensing of the department’s publications prior to their public release and handling copyright requests made to the department to use previously published material.

This policy applies to all staff of the Department of Education, and staff within the Shared Services Centre (SSC) to the extent they are dealing with matters for or relating to the Department of Education. 


Australian Government Intellectual Property Rules

Intellectual Property (“IP”) covers the wide range of intangible property that is the result of the creative and intellectual effort of individuals and organisations. This includes inventions, literary and artistic works, computer programs, databases, broadcasts, films, sound recordings, plant varieties, trademarks and designs.

The Australian Government Intellectual Property Rules  comprise the Statement of IP Principles for Australian Government Agencies (IP Principles), together with the following guidance documents:

· Intellectual Property Manual
· Guidelines on Licensing Public Sector Information (PSI) for Australian Government Agencies
· Sample model contract clauses
· Explanatory material about the new policy and model contract clauses.

The IP Principles have been endorsed by the Australian Government as the central policy document for how agencies should manage their IP.  They are relevant to a broad range of activities including procurement, record keeping, industry development and broader innovation policy, and public access.  Compliance with the IP Principles is mandatory for the department.

The department is responsible for managing IP in its control or custody in an effective, efficient, economical and ethical manner (see IP Principle 1). In accordance with the IP Principle 3, the department is required to have an IP management policy which reflects its objectives and the IP Principles.  This policy has been developed to meet this requirement and it will be reviewed from time to time and amended where necessary to ensure it remains consistent with the department’s program and policy objectives and the IP Principles and other relevant developments.

The Australian Government Intellectual Property Manual (“the IP Manual”) has been developed by AGD to provide Australian Government agencies with a tool to assist them in implementing the IP Principles.  It provides guidance for the management of IP throughout its lifecycle including its creation, identification, management and sharing.

Chapter 2 of the IP Manual usefully provides:

· an overview of the different forms of IP including the laws about ownership, rights, duration of rights, and relevant exceptions for each; 
· guidance for determining who is 'the Crown' for IP purposes; and
· explanations of the inter-relationship between IP and protection of confidential information, the rules applying to use of Government indicia and insignia and to domain names

The IP Manual also covers:

· identifying, recording and managing IP (chapter 4);
· making IP protection decisions (chapter 5);
· dealing with IP involving procurement and grants (chapter 7); 
· using the IP of another party (chapter 8);
· sharing and granting public access to IP (chapter 9); and
· enforcing IP rights (chapter 11).

Licensing of Public Sector Information in the department

1. The most common form of IP relevant to the department is copyright (which applies to materials including written material, diagrams, photographs, and software).  

2. The department is now required to make its own licensing decisions for the copyright material it owns on behalf of the Commonwealth of Australia:

1. at the time when the material is first publically released; and

2. in the case of legacy material, when requests for further use are received by the department.

The department’s policy for the licensing of new publications to be released that contain Public Sector Information

3. Principle 11.(b) of the IP Principles states:

Consistent with the need for free and open re-use and adaptation, public sector information should be licensed by agencies under the Creative Commons BY standard as the default.

An agency’s starting position when determining how to license its public sector information should be to consider Creative Commons licences (http://creativecommons.org.au/) or other open content licences.

Agencies should license their public sector information under a Creative Commons licence or other open content licence following a process of due diligence and on a case-by-case basis.

Before releasing public sector information, for which the Commonwealth is not the sole copyright owner, under a Creative Commons BY standard or another open content licence, an agency may need to negotiate with any other copyright owners of the material.

4. The AGD Guidelines on Licensing Public Sector Information for Australian Government Agencies are intended to help agencies to implement the requirements of IP Principle 11(b) and deal with:

· Determining whether material is “Public Sector Information”;

· The case by case due diligence process required to determine whether a new publication can be released under the default Creative Commons ‘BY’ licence; and

· The licensing of legacy material and other material not licensed under Creative Commons.

Further guidance is also provided in Chapter 9 of the IP Manual.

5. Creative Commons (CC) licences provide a way to give permission (i.e. licence) in advance to the world at large to use material protected by copyright.  CC is a non-profit organisation devoted to expanding the range of creative works available for others to build upon legally and share.  It has released six types of copyright licenses known as CC licences free of charge to the public.  These licences allow creators to communicate which rights they reserve, and which rights they waive for the benefit of recipients or other creators.  Attached is the hyperlink to an easy to understand explanation of rights, with associated visual symbols, that explains the specifics of each Creative Commons license: http://creativecommons.org.au/learn-more/licences. Further information on Creative Commons is also set out in Chapter 9 of the IP Manual.

6. The default position - the CC ‘BY’ licence (also known as the ‘Attribution Licence’) is the most liberal.  It lets others (licensees) copy, distribute, display the work, remix and build upon a work (make derivative works), even commercially, as long as they credit (attribute) the original creator/s (and any other nominated parties).

7. [bookmark: _Ref288039627]In order for the department to comply with IP Principle 11(b) the department’s Copyright Team in Legal and Compliance Group has developed the “CC licensing and PSI fact sheet” to enable all relevant departmental personnel (including SSC personnel) to undertake the required due diligence process, each time they intend to publish information/material, to determine:

1. Whether that information/material is Public Sector Information; and

2. Whether it can be released under the following default CC BY licence:

© Commonwealth of Australia [insert year of publication]
[image: ]
With the exception of the Commonwealth Coat of Arms, the department’s logo, any material protected by a trade mark and where otherwise noted all material presented in this document is provided under a Creative Commons Attribution 3.0 Australia (http://creativecommons.org/licenses/by/3.0/au/) licence. 
The details of the relevant licence conditions are available on the Creative Commons website (accessible using the links provided) as is the full legal code for the CC BY 3.0 AU licence (http://creativecommons.org/licenses/by/3.0/au/legalcode). 
The Department of Education must be attributed as the author of the material.  As far as practicable, material for which the copyright is owned by a third party will be clearly labelled.  The department has made all reasonable efforts to ensure that this material has been reproduced in this document with the full consent of the copyright owners.
Copyright requests and enquiries concerning further authorisation should be addressed to:
The Copyright Officer, Department of Education, Location code C10MT1 GPO Box 9880 Canberra ACT 2601 or emailed to copyright@education.gov.au.
The terms of use for the Commonwealth Coat of Arms are available from the It's an Honour website.
Where a copyright owner, other than the Commonwealth, is identified with respect to this material, please contact that third party copyright owner directly to seek permission.
NOTE: the department should only use the most up to date Australian version of the CC BY licence as this has been designed to reflect Australia’s copyright system: see page 186 IP Manual.  As at 28 May 2014 the most current Australian version is CC BY 3.0 AU.

8. [bookmark: _Ref288039711]In the event that the relevant information/material to be published:

· is not Public Sector Information; or

· if the default CC BY licence is not otherwise appropriate,

then the relevant departmental officer should clearly identify (from their completed CC licensing and PSI fact sheet) the reason why the default licensing position is not applicable and seek legal advice from the Copyright Team in Legal and Compliance Group to assist them in making the appropriate licensing decision.

Arrangements in the department to deal with requests to use legacy material

9. Many older publications or “legacy material” for which the department is now the custodian on behalf of the Commonwealth of Australia (for example education publications released by the former DEEWR, DEST or DEETYA) contain the following copyright notices:

Paper-based publications
© Commonwealth of Australia [year]
This work is copyright. Apart from any use as permitted under the Copyright Act 1968, no part may be reproduced by any process without prior written permission from the Commonwealth. Requests and inquiries concerning reproduction and rights should be addressed to the Commonwealth Copyright Administration, Attorney General’s Department, National Circuit, Barton ACT 2600 or posted at http://www.ag.gov.au/cca 

Internet sites
© Commonwealth of Australia [year of release of home page or electronic document]
This work is copyright. You may download, display, print and reproduce this material in unaltered form only (retaining this notice) for your personal, non-commercial use or use within your organisation. Apart from any use as permitted under the Copyright Act 1968, all other rights are reserved. Requests and inquiries concerning reproduction and rights should be addressed to Commonwealth Copyright Administration, Attorney General’s Department, National Circuit, Barton ACT 2600 or posted at http://www.ag.gov.au/cca 

10. Since the cessation of functions of the Commonwealth Copyright Administration (CAA), the department is responsible for responding to copyright requests for legacy publications for which it is the custodian.  The department is required to determine, on a case by case basis, how to deal with each particular request.

11. In order for the department to appropriately manage requests to use legacy material (as well as any other copyright requests):

1. The Copyright Team in Legal and Compliance Group administers the copyright@education.gov.au email address for the department to receive external copyright requests;

2. On receipt of a copyright request by the department, the Copyright Team reviews the request and then forwards it (together with appropriate legal guidance) to the relevant Branch/Group in the department with subject matter responsibility for the particular publication.

3. The responsible area is then required to:

(i) make initial contact with the person/organisation who has made the copyright request to inform them that their request is currently being considered by the department;

(ii) follow a due diligence process to make the determination as to whether a licence can be granted for the person/organisation to use the relevant legacy material as requested; and to

(iii) inform the person/organisation of the department’s decision in relation to their copyright request.

12. The Copyright Permission Template may assist relevant departmental personnel in responding to individual requests for material that may be legacy material or material to which CC may not or should not apply.

13. Where older legacy material is likely to be the subject of a significant number of copyright requests, departmental personnel could consider whether it is possible to re-release the material with an updated copyright notice so the reader is provided with current contact information and details about licensing arrangements.  In this regard, departmental personnel may wish to seek further advice from the Copyright Team at copyright@education.gov.au or from their other usual legal advisors in Legal and Compliance Group.

IT Contracts – special requirements

14. The IP Principles require agencies to adopt a default position of the ICT supplier owning IP in software developed under procurement by an agency. This position is conditional on the ICT supplier granting the Commonwealth a perpetual, irrevocable, world-wide (if required), royalty free, fully paid up licence to all rights normally accompanying IP ownership (including a right to sub-license but excluding a right of commercial exploitation) in the developed IP for government activities.

15. [bookmark: _Ref288130233]Departmental personnel involved in IT procurement should, in the first instance, seek advice on IT contracting from the IT Procurement Team in Business Enabling Branch, Shared Services Centre.

Action required by departmental personnel (including relevant staff in the SSC)

· Comply with the IP Principles and use the associated guidance documents (the IP Rules).

· Comply with this IP Management Policy in relation to the department’s licensing of Public Sector Information.

Further information

If you have any questions in relation to the above please contact the Copyright Team in the Legal and Compliance Group at copyright@education.gov.au.




Page 6 of 6

image1.emf

image2.jpg
Australian Government

Department of Education




