[bookmark: _GoBack]Factsheet – Application of Creative Commons Attribution Licence to Public Sector Information

A key issue to consider here is whether the Commonwealth is the copyright owner, or is otherwise able to obtain the permission of the copyright owner.  This is discussed in greater detail in step 3 below.  This is critical because, generally speaking, without either ownership or permission, the Commonwealth is not entitled to grant any licence.  

The Government default position is that Public Sector Information (PSI) should now be released free of charge under a Creative Common (CC) Attribution (BY) licence.  A CC BY licence is a very liberal licence which essentially provides, amongst other things, that the user may make whatever use of the material they see fit, provided that they acknowledge its origin (ie Department of Education).

Consequently, before doing so, material must be considered on a case by case basis to determine whether there is any reason that it should not be made available under a CC BY licence – for example, on account of it containing sensitive information or third party material, for which the Government does not own the copyright.  

By following the steps in this fact sheet, you will be able to assess whether material should be released under a CC BY licence.  

STEP 1: Is the information Public Sector Information?

1. Has the material been created for the purpose of :
(a) [bookmark: OLE_LINK3]informing and advising the public of government policy and activities;     
(b) providing information that will enable the public and organisations to understand their own obligations and responsibilities to Government;
(c) enabling the public and organisations to understand their entitlements to government assistance;
(d) facilitating access to government services; or 
(e) complying with public accountability requirements.

Examples of such material include: text based publications (such as reports), legislation and legislative instrument, audio-visual material or visual material that contain Government information.

YES/NO
If YES the material is PSI, go to STEP 2

If NO the material is not PSI, you should make a decision about licensing arrangements in accordance with Principles 8 to 15 of the Australian Government Intellectual Property Principles. For further information see Guidelines on Licensing Public Sector Information for Australian Government Agencies.

STEP 2: Is the material of a sensitive or artistic nature?

2. Is the material:
(a) software;
(b) held by a cultural institution for the value of its expression;
(c) artistic work that the Commonwealth owns the copyright in;
(d) recognised/valued/exhibited as a work of artistic expression;
(e) confidential material;
(f) material that has national security or public security implications;
(g) material that contains personal information;
(h) commercially sensitive;
(i) culturally sensitive; or
(j) material that if published would breach contract, legislation or administrative requirements?

YES/NO

If YES, applying a CC BY licence is probably not appropriate and you should seek legal advice.
If NO, go to STEP 3

STEP 3 – Who is the copyright owner of the material?

The department will either need to own the copyright in the material or have the permission of the copyright owner to do so before applying the CC BY licence to it.

3.1 	Does the person who created the material work in or with the department as an employee?  
(a) YES  go to 3.2.
(b) NO  the third party or independent contractor may own the copyright. If there is a written contract, check the contract terms, as the contract may specify who owns the copyright.  If there is no written contract, the third party owns the copyright. You will need to obtain the third party’ permission to publish the material under a CC BY licence before proceeding to step 4. 

3.2   Was the material created in the course of employment with the department?
(a) YES  the department owns the copyright (subject to a written contract to the contrary).  If there is a written contract, check the terms, as the contract may specify who own copyright.  If there is no written contract, the department owns the copyright. Go to step 4.
(b) NO  if there is a written contract, check the terms, as the contract may specify who own copyright.  If there is no written contract, the employee owns the copyright. You will need to obtain the third party’ permission to publish the material under a CC BY licence before proceeding to step 4. 

STEP 4: Has the copyright material already been licensed to another party?

If the copyright has already been exclusively licensed by the department to another party, then the exclusive licensee’s permission will be required before a CC licence can be applied to the material.

4.1 	Has the government copyright material already been licensed to a third party and if so is the licence still in effect?
(a) 	YES  go to 4.2
(b) 	NO  the material may be licensed under CC (provided the department owns the copyright or has the consent of the copyright owner). Go to Step 5.

4.2  	Is the licence an exclusive licence?
(a) 	YES  the department may be restricted from applying a CC licence to the material.  You will need to obtain the third party’ permission to publish the material under a CC BY licence before proceeding to step 5.
(b) 	NO  consider whether there are any other contractual terms in the licence that might affect whether a CC licence could be applied to the material:
(i) 	If there are, the department may be restricted from applying a CC licence to the material.  You should seek legal advice.
(ii)	If there are not, the material may be licensed under CC (provided the department owns the copyright or has the consent of the copyright owner).  Go to step 5.

STEP 5: Does the material contain a substantial part of another party’s copyright material?

If the material contains a substantial part of another party’s copyright material, you should distinguish the third party material from the department’s material and exclude it from the ambit of the CC licence, UNLESS the department has clear entitlement to apply a CC licence to that party’s material.

5.1 	Does the material include material owned by another party (‘third party material’)?
(a) YES consider whether the third party material is protected by copyright and a substantial part of the third party’s copyright material is included in the department’s work:
(i)  If YES, go to 5.2.
(ii) 	If third party material is protected by copyright but only an insubstantial part is included in the department’s work, the material may be licensed under a CC licence (subject to other conditions being met).
(b) NO  the material may be licensed under a CC licence (subject to other conditions being met).

5.2	Does the department have permission to make the derivative/collective work available under a CC licence?
(a) 	YES  the material may be licensed under a CC licence (subject to other conditions being met).
(b)	NO  you have to obtain permission from the third party before applying a CC BY licence to their material.

Further advice
For further legal advice in relation to matters in this factsheet you should contact your usual legal team in Legal and Compliance Group.

Notes

1. 	If the copyright owner is a government agency, subject to compliance with applicable laws, IP policies and standards, there should be no impediments to applying a CC licence to the material.  However, you should consult with that government agency before applying a CC license to the material.
2. 	If the copyright owner is a non-government party, permission will be required before a CC licence can be applied to the material.
3. 	If the copyrighted material is very old (eg 30+ years), you may need to seek legal advice, as the copyright may have lapsed.  These cases probably will be rare.   
