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e Inthe period 1 July 2020 to 10 January 2022, the OAIC also received 5 IC review
applications for matters involving documents of a Committee of National Cabinet.
Of those matters, 3 remain open and 2 were closed under s 54W(b) of the FOI Act to
permit the applicant to apply to the AAT.

¢ In matters finalised under s 54W(b) prior to August 2021, my office considered it was
in the best interests of the administration of the Act that the matters be considered
by the AAT because:

— The subject matter is complex. The Information Commissioner had not previously
considered whether National Cabinet could be considered a committee of Cabinet
for the purposes of the FOI Act and there was no available precedent on this issue.

— The IC review process, which is intended to be informal, and consistent with the
objects of the FOI Act, is designed to provide prompt and cost effective access to
information, would be unsuitable in this instance due to the likely need for factual
evidence from the Cabinet office or the Prime Minister and may be more
appropriately handled by the processes of the AAT.

e The Administrative Appeals Tribunal (AAT) considered matters relating to ‘National
Cabinet’ in Patrick and Secretary, Department of Prime Minister and Cabinet
(Freedom of Information) [2021] AATA 2719 (5 August 2021). His Honour, Justice
White ordered that Senator Patrick be granted access to documents he requested.

e Since Justice White’s AAT decision, the OAIC has not declined any National Cabinet
related matters to the AAT under s 54W(b) of the FOI Act solely because of that
complexity - that is, matters are referred where there are additional complexities
involved.

e The OAIC has only declined one National Cabinet matter under s 54W(b) of the
FOI Act since Justice White’s AAT decision (MR21/00935).

e The review was referred because:
— the applicant asked to have the matter referred to the AAT

— public accessibility to documents that fell within the scope of the FOI request,
as relevant to the National Cabinet, was highly contested, and the subject was
of significant public and media interest, and

— there was a distinct possibility that should the IC review have continued, it
would have been appealed by either party to the AAT. It was therefore
desirable for the efficient administration of the FOI Act that decision was
reviewed by the AAT at first instance.
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e Summary of recent litigation commenced by Senator Rex Patrick

On 29 April 2021, Senator Rex Patrick tweeted:

6 Rex Patrick ©

After friendly, but unfruitful, discuss
yesterday over unreason

> 2 ye. )
j0ing to have to don my FOI black belt and take the

nformation Commissioner to court. Delay is the enemy
f FO

) 8
3

On 19 April 2021, Senator Rex Patrick tweeted:

6 Rex Patrick &

This decision takes my #FOI appeals success tally to -
Rex 8, Governments 0. That means FOI is not being
implemented properly by officials. Tragically, FOI

appeals take too long - some >2 years. We need a
seperate FOI Commissioner and more @OAICg

A

funding. #auspol @SenatorCash

& Darren O'Donovan @DarrenODonovan - 54n

Another #foi win for @Senator_Patrick : this time on documents surrounding the

r

Kimba radioactive waste facility - nice discussion of releasing consultations vs

section 47E(d

austlii.edu.au/cgi-bin/viewdo.

Senator Patrick lodged Federal Court proceedings on 9 September 2021 alleging
unreasonable delays in conducting reviews of his IC review applications.
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The Federal Court held a case management and interlocutory hearing on 26 November
2021. The parties lodged an agreed a set of orders on 8 November 2021. In accordance
with the agreed set of orders, Senator Patrick lodged an amended concise statement
with the Federal Court on 10 December 2021, limiting the legal question referred to the
Federal Court to 9 of the 23 applications listed.

The Federal Court has set a hearing date for 25 March 2022 to determine the
interlocutory application as to costs.

On 2 February 2021, the Canberra Times reported on the large and increasing
number of contractors and labour hire staff working in and with Australian
Government agencies. What impact does this have on the public’s right to access
government held information?

The public have a legally enforceable right to access documents held by Australian
Government agencies. This means that the right of access is not affected by the use of
labour hire contractors. Labour hire contractors undertake the agency’s work and as a
result the documents they create are ‘documents of an agency’ and subject to the

FOI Act.

Section 6C of the FOI Act contains a requirement for Commonwealth contracts for the
provision of services to include a term that requires the contracted service provider to
provide documents to the agency if the agency receives a request under the FOI Act.
This means that agencies cannot avoid their legal obligations under the FOI Act by
contracting a service provider to perform the agency’s functions or exercise the
agency’s powers.

On 15 January 2021, the Guardian reported findings of an audit of FOI outcomes by
the Australian Conservation Foundation dated 15 January 2021 which concluded that
Australia’s FOI system was dysfunctional and that an independent investigation of
the way the Prime Minister and ministers treat request for access to government
documents was needed. What do you say to these findings?

The ACF audit was conducted in relation to ‘environment-related’” FOI requests made
to federal and state departments and agencies over a five year period. The data
reported is not for all Australian Government agencies and does not include the three
agencies that together account for 70% of all FOI requests made to Australian
Governments (Department of Home Affairs, Services Australia and the Department of
Veterans’ Affairs).

It also appears that the ACF report also only considers or focusses primarily on non-
personal FOI requests, which comprised 19% of all FOI requests in 2019-20.

The report recommends that my office investigate the actions of ministers and the
prime minister’s office. My power to investigate complaints about action taken under

the FOI Act is in relation to agencies only; | have no power under Part VIIB of the
10
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FOI Act or s 8 of the Australian Information Commissioner Act 2010 to investigate the
actions of ministers.

e Grata Fund report — see separate brief.

Attachment A: IC review statistics - FOI closures 2011-12 to 2020-21, IC review time to
finalisation, IC review outcomes

Attachment B: Explanation of IC review outcomes

Attachment C: Summary of issues arising in Patrick and Secretary, Department of
Prime Minister and Cabinet (Freedom of information) [2020] AATA
4964 (9 December 2020)

Attachment D: Breakdown of Commissioner decisions 2011-2021
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FOI closure breakdown 2011-12 to 2020-21

Table 1: Overview of IC review applications received and finalised

Ic
reviews | 456 507 524 373 510 632 801 928 1066 1,224 882
received
IC
reviews 253 419 646 482 454 515 610 659 829 1018 694
finalised
Ic
reviews 55
with 25 89 98 128 80 104 123 60 54
s 55K
decision
IC
;:‘t’;::':'; 238 330 548 354 374 411 487 599 779 964 639
s 55K (90.5%) (78.8%) | (84.8%) | (73.4%) (82.4%) | (79.8%) | (79.84%) | (90.90%) (94%) (95%) (92%)
decision
Table 2: Overview of IC review finalisation times
Note: The first four rows are cumulative.
120days | 100 | 124 191 165 | 196 | 198 | 235 266 | 395 | 578 | 483
(39%) | (30%) | (30%) | (34%) | (43%) | (38%) | (39%) | (40%) |(48%)|(57%)| (70%)
ey e 627
within6 | 145 | 167 | 270 | 247 | 274 | 291 | 285 | 336 | 452 (6206)| 59
months | (5700) | (40%) | (42%) | (51%) | (60%) | (57%) | (47%) | (51%) |(55%) (73%)
withing | 203 | 242 359 301 | 347 | 392 | 418 409 | 527 | 686 | 527
months | (80%) | (58%) | (56%) | (62%) | (76%) | (76%) | (69%) | (62%) [(64%)]|(67%)| (76%)
within | 53> | 2g9 462 343 | 395 | 445 | 513 482 | 592 | 737 | 61
12 (92%) | (69%) | (72%) | (71%) | (87%) | (86%) | (84%) | (73%) |(71%)|(73%)| (81%)
months
over12 | 21 130 184 139 59 70 97 177 | 237 | 281 | 133
months | (8%) | (31%) [ (28%) | (29%) | (13%) | (14%) | (16%) | (27%) [(29%)]|(28%)| (19%)
Total 253 419 646 482 454 515 610 659 829 | 1018 284
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IC Review Decisions

N[ | | un ol ~| o| ol o = N W
- - - =1 - - - = ~ ~ N ow
- ~ ) <+ n| o =~ o| o] o -
- - - - = - - - = ~N N d
$54N -outofjurisdictionor | | ¢ | 59 [ 37 | 44 | 34 | 81 | 103 | 161 | 285 150
invalid
s 54R - withdrawn 108 | 95 | 111 | 59 81 | 115 131 | 199 | 180 266 341
s 54R - withdrawn / - |13 |71 | 51| 78| 93| 6a| 76 |15 143 11
conciliated
s 54W(a) - deemt.ed accept i 2 27 26 - 0 0 i i i -
PV /[ appraisal
s 54W(a)(i) - lacking in 42 | 86 [170 | 87 | 94 | 66 | 79 | 126 | 90 | 61 34
substance etc
s 54W(a)(ii) - failure to 5 33 62 19 7 57 | s | 34 | 76 51 53
cooperate
s 54W(a)(iii) - lost contact 9 9 0 5 5 3 10 5 6 5 5
s 54W(b) - refer AAT 22 17 41 61 32 15 16 31 83 139 42
s 54(c) - failure to comply - 2 0 0 0 0 0 - - - -
s 55F - set aside by i 0 1 0 2 7 15 | 13| 12 1 -
agreement
s 55F - varied by agreement | 2 0 1 2 7 5 27 | 12 | 17 13 3
s 55F - affirmed by i 0 1 2 1 1 0 i i i -
agreement
s 55G - substituted - 7 6 5 16 15 5 - - - -
Subtotal without s55K 639 Total
238 | 330 | 548 | 354 | 374 | 411 | 487 | 599 | 779 964 15/16 -
21/22
s SSKT affirmed by IC 17 58 32 48 28 48 59 16 16 20 23 210
without s55G
s 55K - affirmed by IC after i i 8 5 11 | 17 9 3 8 5 - 60
s55G
s 55K - set aside by IC 8 28 53 52 22 23 45 37 19 22 19 187
s 55K - varied by IC 0 3 5 23 19 16 10 4 7 7 6 69
Subtotal with s55K 25 89 98 | 128 | 80 | 104 | 123 | 60 50 54 55 526
Total 253 | 419 | 646 | 482 | 454 | 515 | 610 | 659 | 829 | 1018 694 4,778
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Table 4: Age of IC review cases open in particular periods

) Open Open Open Open Open more Oldest case
Fiscal less between Between Between oo Total Received Closed | dat
Year [than12 |12and18 |18and24 |24and36 | a"th open | ccelVe osed | date ;
Months | Months Months Months onths receive
2014-
182 10 11 7 6 216 373 482 15/09/11
2015
2015-
258 14 272 510 454 21/01/15
2016
2016-
372 17 1 390 633 515 4/01/16
2017
2017-
501 59 17 5 582 801 610 | 4/01/2016
2018
2018-
601 166 68 16 851 928 659 10/01/2017
2019
2019-
2020 630 166 175 112 6 1089 1066 829 10/01/2017
2020-
2021 630 224 180 200 61 1295 1224 1018 | 27/03/2017
2021- 31/03/2017
2022Q1 706 207 210 266 96 1485 881 694 (nextis
& Q2 5/5/17)
Table 5: Number of IC reviews finalised in particular periods
2014-
2015 57 90 112 165 242 297 340 142 482
2015-
2016 45 100 148 196 267 345 394 60 454
2016-
2017 57 94 149 198 291 388 444 71 515
2017-
2018 80 148 207 235 284 412 507 103 610
2018-
2019 113 175 239 266 332 407 482 177 659
2019-
2020 199 284 354 395 452 527 592 237 829
2020-
2021 265 135 59 24 22 22 34 133 694
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Explanation of IC review outcomes

IC review outcome

s 54N - out of jurisdiction

Explanation of provision

Example of IC review finalised under this
provision

Section 54N of the FOI Act sets out
the formal requirements for an
IC review application.

An application is made for IC review of a
decision made by a NSW agency. The FOI
Act only applies to Australian Government
agencies; not State government bodies.

s 54R - withdrawn

Section 54R permits the IC review
applicant to withdraw their
application in writing at any time
before the Information
Commissioner makes a decision
under s 55K.

The individual no longer seeks access to the
documents they initially requested for their
own reasons.

s 54R -
withdrawn/conciliated

This review outcome is used when
the withdrawal of the IC review
application follows conciliation of
the review application by OAIC staff.

Where OAIC staff clarify the circumstances in
which a particular exemption applies so that
the IC review applicant understands that the
reviewable decision is consistent with the
FOI Act and existing case law and is unlikely
to be set aside on review.

s 54W(a) - deemed
acceptance of preliminary
view/appraisal

This review outcome is no longer
used by the OAIC.

s 54W(a)(i) - lackingin
substance, misconceived etc

Section 54W(a)(i) gives the
Information Commissioner
discretion not to undertake an IC
review, or not to continue to
undertake an IC review, if the review
application is frivolous, vexatious,
misconceived, lacking in substance
or not made in good faith.

An agency refuses access to a document
because it cannot be found and records
indicate the document has been destroyed
in accordance with the relevant Records
Disposal Authority. In this circumstance
because the document has been destroyed,
conducting a review will confer no practical
benefit to the applicant and therefore the
review application is taken to be lacking in
substance.

s 54W(a)(ii) - failure to
cooperate

Section 54W(a)(ii) gives the
Information Commissioner
discretion not to undertake an IC
review, or not to continue to
undertake a review, if the IC review
applicant has failed to cooperate in
progressing the IC review
application, or the IC review,
without reasonable excuse.

If a person applies for IC review of a deemed
refusal decision (that is, when an agency has
failed to make a decision within the
statutory period and is deemed to have
refused the request) and the agency
subsequently makes a decision, the OAIC
will ask the applicant to confirm whether
they want to continue with the review and if
so, to identify the aspects of the decision
they disagree with. Following various
attempts to contact the applicant, if the
applicant does not provide a response
indicating whether they wish to continue
with the review, the application may be
finalised under this ground.

15
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IC review outcome

s 54W(a)(iii) - lost contact

Explanation of provision

Example of IC review finalised under this
provision

Section 54W(a)(iii) gives the
Information Commissioner a
discretion not to undertake an IC
review, or not to continue to
undertake a review, if the IC cannot
contact the IC review applicant after
making reasonable attempts.

OAIC staff will try to contact IC review
applicants several times using all contact
details provided in the applicant’s IC review
application before this discretion is
exercised.

s 54W(b) - refer to AAT

Section 54W(b) gives the
Information Commissioner a
discretion not to undertake an IC
review, or continue to undertake a
review if satisfied that the interests
of the administration of the FOI Act
make it desirable that the IC
reviewable decision be considered
by the Administrative Appeals
Tribunal.

In deciding to exercise this power the
Information Commissioner may consider a
range of factors including one or more of the
following:

e thelCreview is linked to ongoing
proceedings before the AAT or a
court

e thereis an apparentinconsistency
between earlier IC review decisions
and AAT decisions

e thelCreview decision is likely to be
taken on appeal to the AATon a
disputed issue of fact, or

e the FOI request under review is
complex or voluminous and the
matter could more appropriately be
handled through the procedures of
the AAT.

s 54W(c) - failure to comply

Section 55(2)(e) empowers the
Information Commissioner to give
written directions as to the
procedure to be following in relation
to IC reviews generally or a
particular IC review. Section 54W(c)
allows the Commissioner to finalise
areview if the IC review applicant
fails to comply with a direction
issued under s 55(2)(e).

For example, the Commissioner may issue a
direction to compel an IC review applicant
to identify the exemptions that they
contend have been wrongly applied in the
reviewable decision. Should the applicant
fail to do this, the matter may be finalised
under this provision.

s 55F - set aside by
agreement

s 55F - varied by agreement

s 55F - affirmed by
agreement

Under s 55F, the review parties can
reach agreement about the terms of
a decision on the review. This can
dispose of all or part of the IC review
application.

The review parties may agree to narrow the
scope of the original request to exclude
certain documents and the agency may then
agree to process the request within a
specific timeframe.

s 55G - substituted

Section 55G allows an agency to
vary, or set aside and substitute an
access refusal decision to favour the
applicant at any time during an IC
review. The Information
Commissioner must then deal with
the IC review application as if it were

16

An agency may decide that certain
documents are no longer exempt due to the
passage of time and vary the reviewable
decision to provide access to those
documents. The revised decision will then
be the IC reviewable decision.
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IC review outcome

Explanation of provision

Example of IC review finalised under this
provision

an application for review of the
varied or substituted decision.

s 55K - affirmed by the
Information Commissioner

s 55K - affirmed by
Information Commissioner
following revised decision

s 55K - set aside by
Information Commissioner

s 55K - varied by Information
Commissioner

Section 55K requires the Information
Commissioner, after undertaking an
IC review, to make a decision in
writing affirming, varying or setting
aside the IC reviewable decision.
This finalises the IC review.

17

All s 55K decisions are published on the
Australasian Legal Information Institute
(AustLIl) website -
http://www7.austlii.edu.au/cgi-
bin/viewdb/au/cases/cth/AlICmr/.
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Attachment B

Estimates 23 March 2021
[21:24]

Senator PATRICK: Ms Falk, going back to my questions on notice from the last estimates—and thank you for your
answers—there were some statistics given in relation to journalists and some of their late requests. Some journalists
were waiting between one and two years for responses to IC reviews, 55 of them, and more than two years, 31. [ know
you can't give priority to journalists because the FOI Act treats everyone equally, including me as a senator, and that's
proper, but can you understand how that sort of time frame is extremely unhelpful for journalists who are trying to
report? They have a very important function in a democracy to report on issues not historically but currently.

Ms Falk: I appreciate the issue that you are raising. It's to do with the timeliness of the IC review function of my
office. If I can, I will make a couple of points. You're aware that many of our matters are handled in a timely way. We
strive to have 80 per cent of the IC reviews handled within 12 months of receipt. Last year we didn't reach that target;
it was 72 per cent. This year we've increase our target a little, to 73 per cent year to date, but we're still falling short of
it. We have put in place a number of different pilot programs—conferencing programs—to try to be as efficient as
possible, and I can see from our statistics that we're on track to finalising even more matters than we had the previous
year. But, notwithstanding that, there is a considerable number of matters that are over one year old and, indeed, over
two years old, and a number of those are, I appreciate, from journalists or politicians who consider they have public
interest matters that they wish to put before me.

Senator PATRICK: I saw the numbers on politicians. Eleven are for one to two years and I think six are for more
than two years. That tells me I'm the only politician doing FOIs, I think!

Senator SCARR: That was a joke!
Ms Falk: I did smile. It was late, but I did smile.

Senator PATRICK: Well, it might not have been a joke, but it might have been humorous. Perhaps more
disturbingly, you gave some answers on your capacity to deal with reviews and you said that last year it was 829 and
that you expected a similar number this year, next year and the year after. But you then showed projections on the
number of requests that you're likely to deal with. Last year you had 1,066 reviews but only 829 were completed. This
year, you're expecting 1,226, with only 829 as a capacity. It just keeps going up: 1,410, with the same capacity; 1,622
for 2022-23 with capacity to conduct only 829. So you're just going to be in a situation where you have twice the
number of applications that you can actually handle. I think I might have characterised it—

CHAIR: Do you have a question, Senator Patrick?

Senator PATRICK: I think I might have characterised it as a train smash. What are we going to do here? It's getting
out of control.

Ms Falk: Your question is: what are we to do? From my statutory office's perspective, we seek to deal with each and
every matter as efficiently and effectively as possible, of course also paying regard to proper administrative law-
making and taking the time that's needed on each matter. I've mentioned a number of the strategies that we've put in
place. We have seen those work. I have only projected finalising 829 in the out years in that question on notice;
however, I can see that we are already on track to finalising more than that this financial year. So we continue to do
better; however, I do hold the view that, without some additional resources, it will be difficult for the office. We'll
continue to be challenged in terms of having that backlog and having those older matters, despite our best efforts.

Senator PATRICK: It's an important function. Minister, I just wonder whether you could comment on the huge
difference between the number of applications and the resources available?

Senator Stoker: Look, it's something I'm prepared to work with you on some more, because I know you are very
passionate about this, Senator Patrick. There is a tension between the policy work of the commission and the review
work. There's always a tension between the amount of resources one wants and the limits that exist for us in the real
world. I can see that the commissioner is working very hard to get that balance right. The government is giving her as
much support as we can to do that important role.

Senator PATRICK: Were you offering to have a conversation with me about FOI?
Senator Stoker: Yes, absolutely.
Senator PATRICK: Alright. I will take you up on that. You may regret that, minister!
Senator Stoker: That's alright.

18
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Senator PATRICK: I can talk about it a lot. But thank you very much.
Senator Stoker: If that's the only regret I live with, I'm doing okay.
Senator PATRICK: Thank you very much, Minister, Commissioner and Chair.

CHAIR: Commissioner, that brings to an end the inquiry into the office of the Australian Information Commissioner.
Thank you very much for your time and for your evidence this evening.

Ms Falk: Thank you.

Previous Estimates
Senator PATRICK: What's the average time it takes to get from an application to a case officer being assigned?

Ms Falk: I'll have to take that on notice. It changes, depending on the circumstances. And can | just be clear that
we're talking along the same terms. When the matter arrives at the OAIC, it will be assessed and contact will be
made. It will be triaged. There might be initial information sought, so there are time periods for that. And there will
be also attempts at early resolution. If the matter is more complex and early resolution doesn't seem viable in the
situation then what we're experiencing at present is a delay in allocating to a case officer for that. Perhaps | would
call it more complex work that needs to be handled on the case.

Senator PATRICK: That's my own personal experience, and it seems to be quite a long time before you get
assigned a case officer. Is it three months?

Ms Falk: That period of time has increased.

Senator PATRICK: Can you provide that on notice? The 120 days, in my view, is probably mostly taken up just
even getting to a case officer—which | find totally unacceptable, | might point out.

Ms Falk: In the 120 days, as | said, there is active work done on the matters as soon as they're received. In the
early resolution process, where we're experiencing the greatest delays are those matters that then need to go to
more formal submissions. | can come back to you on notice with time periods there.

The response to the honourable senator’s question is as follows:

The time to progress each IC review and the time it is formally allocated to a case officer varies from case to case
depending on the complexity of the matters involved and the outcome sought by the IC review applicant.

The OAIC generally acknowledges receipt and triages an IC review application within three days of receipt, makes
preliminary inquiries within two weeks and commences an IC review between three to eight weeks of receipt.

The process and timeframe for each review varies depending on the circumstance. For example, where an FOI
decision is not made within the statutory timeframes, a decision to refuse access to a document is ‘deemed’ to
have been made by the agency or minister. The IC review process for ‘deemed’ decisions is separate to the process
followed where an applicant seeks IC review of an FOI decision where a statement of reasons has been provided by
an agency or minister. In IC review applications involving ‘deemed’ decisions, the OAIC will conduct preliminary
inquiries and may also issue a notice to the agency or minister to produce a statement of reasons and key
documents within a specified timeframe.

Where an applicant seeks IC review of an FOI decision where a statement of reasons has been provided by an
agency or minister, various case management events will generally occur early in the process, including case
assessment by a senior officer, preliminary inquiries with an agency or minister, or issuing a notice to the agency
or minister that an IC review has been commenced and requesting submissions and key documents to be
considered during the IC review. These events will generally have occurred prior to formal allocation to a review
officer.

Once allocated, opportunities to facilitate further informal resolution will be explored. This may include inviting
the agency or minister to finalise a matter by agreement with the applicant or to make a revised decision in the
applicant’s favour.
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In the 2017-18 year, 39% of IC review applications finalised were closed within 120 days of receipt and a further
30% were closed within 9 months of receipt.

At 31 October 2018, the time from receipt to formal allocation for those matters not resolved in the early stages
was approximately eight and a half months, noting, as set out above, there are many case management activities
undertaken prior to formal allocation and the timeframe between the last case management event to allocation to
a case officer can vary considerably from a few weeks to a number of months.
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Attachment C

Summary - Patrick and Secretary, Department of Prime Minister and Cabinet (Freedom of
information) [2020] AATA 4964 (9 December 2020)
On 9 December 2020, Deputy President Britten-Jones set aside a decision by the Department of the Prime Minister

and Cabinet (the Department) to refuse access to documents requested by Senator Patrick, finding that the document
was not exempt under ss 33(a)(ii), 47C, 47D or 47G1(a) of the FOI Act.

Background

e On 6 September 2018, the Auditor-General completed an audit report on the acquisition by the Department of
Defence of a fleet of vehicles described as ‘protected mobility vehicles - light’ (aka ‘Hawkei’). The report was not
released publicly, but was provided to the Prime Minister under s 37(5)(b) of the Auditor-General Act 1997 because
the Attorney-General had issued a certificate under s 37(1)(b) of the AG Act on the basis that disclosure would be
contrary to the public interest.

e Senator Patrick made his FOI request directly to the Department and therefore no issue arises with respect to
transfer of the request under s 16(2) of the FOI Act (documents originating with the Auditor-General).

e The Department refused access on 7 December 2018, on the basis that the Department is exempt from the
operation of the FOI Act under s 7. In the alternative, the Department said the document was created by an
exempt body and the Department was not required to give access.

e Senator Patrick sought IC review of the decision and the IC review was finalised under s 54W(b) on 21 May 2019.
Senator Patrick subsequently applied to the AAT.

Issues

e Although the access refusal reason was initially under s 7, this is not referenced in the decision. It appears this
claim was abandoned as parts of the report were made public, after which material was claimed to be exempt
under ss 33(a)(ii), 47C, 47D and 47G(1)(a).

e On 30 June 2020, with the consent of the parties, the Tribunal amended the Department’s access refusal decision
of 7 December 2018 under s 26(1)(b) of the AAT Act and the applicant was granted access to further parts of the
report.

e The scope of the Tribunal's review was confined to the paragraphs which the Secretary claimed to be exempt
under ss 33(a)(ii), 47C, 47D and 47G1(a).

e Evidence was sought from the IGIS. The IGIS advised that he was not appropriately qualified to give evidence on
the issue of what harm, if any, may be caused by disclosure of the material at issue.

Whether document exempt under s 33(a)(ii) (defence of the Commonwealth)

e The Tribunal found that document was not exempt under s 33 as disclosure would not, or could not reasonably
be expected to, cause damage to the export prospects of the Hawkei, or, by extension, defence of the
Commonwealth. The Tribunal reached this conclusion because much of the disputed material was already
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publicly available. It noted that some of the material had originally been sourced from the public domain, that on
numerous occasions it repeats information that is publicly available elsewhere, and that the disputed material is
not materially different to publicly available information.

Whether document conditionally exempt under s 47G(1)(a) (business information)

e The Tribunal found that the documents were not exempt under this section for the reasons given above -
disclosure of the disputed material would not, or could not be expected to, have an adverse impact on Thales,
given the amount of material already in the public domain.

Whether document conditionally exempt under s 47D (financial or property interests of the Commonwealth)

e The Tribunal found that documents were not exempt under s 47D for the same reasons discussed above -
disclosure would not, or could not be expected to, have a substantial adverse impact, or any impact, on the
financial interests of the Commonwealth, given the amount of material already in the public domain.

Whether documents conditionally exempt under s 47C (deliberative processes)

e  The Tribunal considered the report did not involve the weighing up or evaluation of competing arguments or the
exercise of a judgment in developing and making a selection from different options, so did not involve a
deliberative process. Rather the Tribunal concluded the report to be ‘a statement of factual findings and
assessment of the effectiveness and value for money of a procurement project. It was a final statement of the
Auditor-General exercising his statutory function to provide information to Parliament. Rather than disclosing a
deliberative process, the Redacted Report discloses a final conclusion based on an analysis of factual findings’.
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2011 Decisions

Attachment D

Break down of Commissioner IC Review decisions 2011-2021

Name Jan-11 | Feb-11 | Mar-11 | Apr-11 May-11 | Jun-11 | Jul-11 Aug-11 | Sep-11 | Oct-11 | Nov-11 | Dec-11 | Decisions
total 2011
James Popple 1 1 1 1 1 1 1 1 1 9
John McMillan 5 5
Monthly total 1 1 1 1 1 1 1 1 3 11
2012 Decisions
Name Jan-12 | Feb-12 | Mar-12 | Apr-12 | May-12 | Jun-12 | Jul-12 | Aug-12 | Sep-12 | Oct-12 | Nov-12 | Dec-12 | Decisions
total 2012
James Popple 4 2 4 2 2 3 1 3 2 2 2 2 29
John McMillan 1 1 2
T/.mo.thy 1 3 4
Pilgrim
Monthly total 4 2 4 3 2 3 1 3 2 2 6 3 35

230f2
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2013 Decisions

Name Jan-13 | Feb-13 | Mar-13 | Apr-13 | May-13 | Jun-13 | Jul-13 | Aug-13 | Sep-13 | Oct-13 | Nov-13 | Dec-13 t'f) ola01a
James Popple 5 1 3 3 2 1 4 1 2 1 3 26
John McMillan 2
(*1x2 4 1 7
apps’)
Timothy 3 2
Pilgrim 3 (*1x4 3 (*1x2 4 5 20
apps®) apps®)
Toni Pirani 19
13 (*1x 2
4 (*1x2 apps?, 36
apps’) *1x8
apps’)
Monthly total 5 10 19 19 3 2 1 8 5 4 5 8 89

4 Davies and Department of the Prime Minister and Cabinet [2013] AICmr 10 (22 February 2013): MR11/00046, MR11/00072

5 'H" and Attorney-General's Department [2013] AICmr 17 (1 March 2013): MR11/00198, MR11/00199, MR11/00200, MR11/00201
¢ 'A0" and Department of Veterans' Affairs [2013] AICmr 77 (21 October 2013): MR11/00339, MR12/00227

"'0" and Department of Immigration and Citizenship [2013] AICmr 27 (15 March 2013): MR11/00282, MR11/00283

8 'AB' and Australian Securities and Investments Commission [2013] AICmr 48 (22 April 2013): MR12/00128, MR12/00217

® Philip Morris Ltd and Department of Health and Ageing [2013] AICmr 49 (22 April 2013)

MR11/00445, MR11/00446, MR11/00447, MR11/00448, MR11/00449, MR11/00450, MR11/00451, MR11/00452
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2014 Decisions

Name Jan-14 | Feb-14 | Mar-14 | Apr-14 | May-14 | Jun-14 | Jull4 | Aug-14 | Sep-14 | Oct-14 | Nov-14 | Dec-14 | So°one
- 2(*1x2
John McMillan 1 ) 1 i i ( ’1‘0 ] ] 1 . - 5
apps™)
1(9 1(3
James Popple 5 3 3 3 3 6 ( " - - ( b 2 5 29
apps*) apps™)
i ilgri 10(*1x3 2(*1x2
Timothy Pilgrim . ( X ( x ) 10 12 5 6 1 6 19 5 84
apps®) apps™)
Karen Toohey i i ) ) 3 ) . 3 17 4 - 24
Monthly total 10 13 5 6 13 18 8 9 18 12 21 11 143

0 parnell & Dreyfus and Attorney-General's Department [2014] AICmr 71 (30 July 2014): MR13/00486 and MR14/00242
1 Farrell and Department of Immigration and Border Protection [2014] AICmr 74 (31 July 2014): MR13/00325, MR13/00326, MR13/00327, MR13/00328, MR13/00329,
MR13/00330, MR13/00334, MR13/00338, MR13/00339
12DI’ and Department of Agriculture [2014] AICmr 116 (28 October 2014): MR12/00520, MR12/00521, MR13/00026
13 BE’ and Ors and Australian Taxation Office [2014] AICmr 16 (12 February 2014): MR11/00441, MR11/00453, MR11/00458
% | eda Manorstead Pty Ltd and Department of the Environment [2014] AICmr 26 (4 March 2014): MR12/00112, MR12/00517
250f2
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2015 Decisions

Name isi
Jan-15 | Feb-15 | Mar-15 | Apr-15 | May-15 | Jun-15 | Jul-15 | Aug-15 | Sep-15 | Oct-15 | Nov-15 | Dec-15 3) ‘::'IS;:';;
John McMillan 1(*1x2
1 18 - 7 1 1 3 - - 14
apps )
- — 1x2
Timothy Pilgrim 9 8 3 1 3 6 4 6 6 s 4 X 2 56
apps )
Monthly total 10 9 3 8 4 7 7 6 6 5 4 1 70
2016 Decisions
Name Decisions
Jan-16 Feb-16 Mar-16 | Apr-16 | May-16 | Jun-16 Jul-16 Aug-16 | Sep-16 Oct-16 Nov-16 | Dec-16 total
2016
Timothy Pilgrim
5 3 10 6 7 5 5 6 11 5 6 12 81
Monthly total
5 3 10 6 7 5 5 6 11 5 6 12 81

> Wright & Parnell and Department of the Prime Minister and Cabinet [2015] AICmr 13 (3 February 2015): MR13/00461 and MR13/00485
16 MR14/00366 and MR14/00363
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2017 Decisions

Name Jan-17 | Feb-17 | Mar-17 | Apr-17 | May-17 | Jun-17 | Jul-17 | Aug-17 | Sep-17 | Oct-17 | Nov-17 | Dec-17 t'i‘:'ls:;';f,
T/_mo.t hy 10 8 9 10 12 10 7 7 10 20 15 10 128
Pilgrim
Monthly 10 8 9 10 12 10 7 7 10 20 15 10 128
total
2018 Decisions
Decisions
Name Jan-18 Feb-18 Mar-18 Apr-18 May-18 | Jun-18 Jul-18 Aug-18 Sep-18 Oct-18 Nov-18 | Dec-18 total 2018
Angelene
- 4 2 2 2 2 4 2 21
Falk 3
T/r'not'hy 14 13 21 - - - - - - - - - 48
Pilgrim
Monthly 14 13 21 - 4 2 2 3 2 2 4 2 69
total
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2019 Decisions

Name | Jan-19 | Feb-19 | Mar-19 | Apr-19 | May-19 | Jun-19 | Jul-19 | Aug-19 | Sep-19 | Oct-19 | Nov-19 | Dec-9 | peco®
Angelene 29 (1x2

4 3 5 1 2 2 6 1 5 3 3 64
Falk apps™)
Elizabeth ) i i i i 4 . . - 4
Hampton
Monthly 4 3 5 1 2 29 6 6 1 5 3 3 68
total

2020 Decisions
Decisions

Name Jan-20 | Feb-20 | Mar-20 | Apr-20 | May-20 | Jun-20 | Jul-20 | Aug-20 | Sep-20 | Oct-20 | Nov-20 | Dec-20 | .. " ©
Angelene
Falk 4 5 - 3 3 11 2 12 - 1 5 - 46
Elizabeth ) i i ) 3 B} 4 - 7 11
Hampton
Monthly 4 5 _ 3 3 11 2 12 4 1 5 7 57
total

" Macquarie Group Limited and Australian Securities and Investments Commission (Freedom of information) [2019] AICmr 39 (12 June 2019): MR17/00356 and MR17/00357
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2021 Decisions

Decisions
Name Jan-21 Feb-21 Mar-21 Apr-21 May-21 Jun-21 Jul-21 Aug-21 Sep-21 Oct-21 Nov-21 Dec-21 total
2021
Angelene
3 2 3 9 2 - - 1 1 19
Falk
Elizabeth
- 7 3 5 4 17 17 53
Hampton
Monthly 3 2 3 16 2 3 5 4 18 18 74
total
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Commissioner brief: 2020-21 Australian Government agency and
ministerial FOI statistics and trends in the use of exemptions
under the FOI Act!

Key messages

e Under s 8J of the Australian Information Commissioner Act 2010, the Information
Commissioner has power to collect information and statistics from agencies and
ministers about FOI matters including:

- the number of FOI requests and amendment applications received
- outcomes

- charges collected

- number of internal reviews.

o Agencies enter FOI statistics into an online portal each quarter. The
statistics in this brief are based on the data reported by agencies and
ministers.

e The number of FOI requests made to agencies and ministers in 2020-212
decreased by 16% over the previous year to 34,797 (when there was a 6% increase
in the number of requests compared with the previous year).

o The decrease in total number of requests in 2020-21 is largely the result of a
decrease in requests for personal information experienced by Home Affairs,
Services Australia, Veterans’ Affairs and the National Disability Insurance
Agency (NDIA).

o The Department of Home Affairs, Services Australia and the Department of
Veterans’ Affairs together continued to receive the majority of FOI requests
received by Australian Government agencies (68% of the total). Of these,
89% are from individuals seeking access to personal information.

e Of all FOI requests made to agencies and ministers, 77% were for personal
information (26,715) and 23% for non-personal (8,802). This trend has been
consistent over the past 4 years.

e 26,680 FOI requests were decided?® in 2020-21.

o 10,978 FOI requests were granted in full in 2020-21 (41% of all requests
decided).

= This is a decline on 2019-20, when 47% of all FOI requests decided
were granted in full.

» There has been a gradual decline in the number of FOI requests
granted in full dating back to 2011-12.

All percentages have been rounded to whole numbers in this brief.
2 In 2020-21, 283 agencies and ministers reported FOI statistics to the OAIC.
Covers access granted in full, in part or refused.
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o 10,984 FOI requests were granted in part in 2020-21 (41% of all requests
decided).

» Thisis anincrease on 2019-20, when 38% of all requests decided
were granted in part.

o 4,718 FOI requests were refused in 2020-21 (18% of all requests decided).

= This represents an increase in requests refused compared with 2019-
20, when 15% of all requests were refused.

e 10,660 of all FOI requests decided involved exemption claims (40% of requests
decided).? FOI requests can also be refused where:

o the documents sought were not subject to the FOI Act

o no relevant documents could be found in the possession of the agency (s
24A of the FOI Act)

o a 'practical refusal reason' existed in relation to the request (under s 24 of
the FOI Act), for example, if it was decided that processing the request
would involve a substantial and unreasonable diversion of the agency's
resources (following the request consultation process in s 24AB).

e 77% of all FOI requests decided in 2020-21 were decided within the statutory
timeframe.

o Thisis a decline from 2019-20 (79%) and 2018-19 (83%)

o This may be due to the impact of the COVID-19 pandemic on agencies and
ministers’ ability to process FOI requests.

e There was a 7% decline in the amount of charges notified in 2020-21 ($247,572)
from 2019-2020.

o There was a 8% decline in the amount of charges collected in 2020-21
(581,353) from 2019-20.

e The total cost attributable to processing FOI requests in 2020-21 was $61.48
million, approximately 4% less than the previous financial year’s total (563.91
million).

o This is different to trends in previous years where there have been increases
in costs. In 2019-20, there was a 7% increase over the previous year’s total
of $59.9 million.

o The reason for the decrease in the overall cost of FOI activity is a 4%
decrease in the total staff hours devoted to FOI in 2020-21 and an 11%
decrease in requests determined compared with 2019-20.

* See Attachment B for further information on the percentage of requests in which no exemptions were relevant or claimed
has varied over the past 10 years: 60% in 2020-21.

2
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e There was an increase in the proportion of new documents made available for
direct download from their disclosure logs: 83% in 2020-21 compared to 75% in
2019-20.

2021-22 Statistics (1 July 2021 - 31 December 2021) *

e Please note the statistics below are point in time statistics, based on reports
generated on 4 February 2022. Agencies and ministers are able to update and
amend at any time until 21 July 2022.

e 17,914 FOI requests made to agencies and ministers:
o 72% personal (12,962)
o 28% other (4,952)

e 12,441 FOIl requests decided:

o 4,534 FOI requests were granted in full (36% of all requests decided).

o 5,257 FOI requests were granted in part (42% of all requests decided).

o 2,650 FOI requests were refused (21% of all requests decided).

e 75% of requests determined were decided with the statutory timeframe.

e 5,953 of all FOI requests decided involved exemption claims (48% of requests
decided)

e The Cabinet documents exemption (s 34) was used 101 times.

e Top 5 exemptions

Exemption Times exemption applied
Personal privacy (s 47F) 2,988
Certain operations of agencies (s 47E) 1,998
Documents affecting enforcement of law and
. . 481
protection of public safety (s 37)
Deliberative processes (s 47C) 460

Secrecy provisions of enactments (s 38) 457
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Possible questions

e Does the current FOI system give the public access to information promptly and
at the lowest reasonable cost?

o Each year, agencies and ministers' offices need to submit statistics to the
OAIC

o My annual report for last financial year shows there are still high numbers
of applications being dealt with across government - 34,797 applications,
although this is a 16% decrease from last year when applications were
41,333. The majority of those applications are granted in full or in part, with
the smaller amount that are refused. Those refusals relate to the application
of exemptions.

o Those statistics give us a snapshot of the way in which the FOI system is
operating. What they don't tell us is the number of applications that are
granted without going through an FOI process but through what we would
call administrative access—that is, accessing personal information through
myGov and other schemes. We understand there are very large numbers of
information provided through those mechanisms.

o The third mechanism, which helps to ensure the timely access to
government-held information, is proactive publication. My office has been
encouraging agencies to proactively release information as well as to ensure
compliance with disclosure log requirements.

e How has the COVID-19 pandemic affected access to government documents
through FOI?

While some agencies have attributed decreases in the number of FOI requests
received during 2020-21 to the impact of the COVID-19 pandemic, the decrease in
total FOI requests (6,536 fewer than in 2019-20) is largely the result of a decrease
in requests for personal information experienced by Home Affairs, Services
Australia, Veterans’ Affairs and NDIA.

The COVID-19 pandemic affected the ability of some Australian Government
agencies to respond to FOI requests within the statutory timeframes in the FOI
Act.

In some agencies, FOI staff were deployed to work in frontline customer service
roles while the internal redeployment of other staff to meet service delivery
needs, which made it difficult to obtain documents to satisfy FOI requests and to
engage with decision makers, many of whom assumed additional responsibilities
to respond to the pandemic.
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Some agencies were impacted by reduced staff numbers and difficulties in
searching and retrieving documents in a remote working environment and
challenges in remotely onboarding and training new FOI staff.

Other agencies were impacted by the complexity of some requests, particularly
requests relating to the government’s response to the COVID-19 pandemic.

As a result, some agencies and ministers found it difficult to meet the statutory
timeframes in the FOI Act. However, overall, we received 13% fewer notifications
and applications for extensions of time during this financial year when compared
with 2019-20.

e What action is the OAIC proposing to take to address poor compliance with
statutory timeframes?

Work to promote compliance with statutory timeframes includes:

o making decisions on extension of time applications (see Com brief — EOTs

D2021/000981)
o using our formal powers to require provision of a statement of reasons

when a person seeks review of a deemed refusal (see Com brief — IC reviews
- D2021/000977)

o investigating complaints about delay, including a Commissioner initiated
investigation (Cll) into the Department of Home Affairs’ compliance with
statutory timeframes with respect to processing FOI requests for access to
non-personal information.

o We recently wrote to agencies following the analysis of 2020-21 statistical
returns. We wrote to those agencies identified as consistently and/or
significantly non-compliant with statutory timeframes. We have
recommended those agencies consider adopting the recommendations we
made in Department of Home Affairs Cll and have sought information about
their governance arrangements in relation to FOl operations. We are
considering the agencies’ responses.

o providing assistance through our enquiries phone line

publishing regular e-newsletters for FOI practitioners

o publishing resources on our website, including checklists to streamline the
FOI request process.

O

e Why is personal privacy the most used exemption when 77% of all requests are
for personal information?

o Arequest for access to the personal information of another person is
categorised as a ‘predominantly personal’ FOI request. As a result, it is not
correct to say that 77% of all requests are for a person’s own personal
information, although a large number are.

o Agencies and ministers must consult affected third parties before making a
decision if it appears that the affected third party might reasonably wish to
make a contention that a document is conditionally exempt under s 47F and

5
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that giving access to the document would, on balance, be contrary to the
public interest for the purposes of s 11A(5) of the FOI Act.

o The FOI Act allows personal information to be removed from documents
before being released and in many cases removal of a name or telephone
number protects the privacy of a third party but allows the FOI applicant to
access the substance of the requested document, consistent with the
objects of the FOI Act.

o While it is the most used exemption, use of the personal privacy conditional
exemption has decreased over time. In 2020-21, it was applied in
approximately 38% of all requests in which an exemption was applied (it
was applied in approximately 48% of requests in 2011-12). This may reflect
the increasing use of administrative access schemes to provide individuals
with access to their own personal information.

e Why has the use of s 47E (certain operations of agencies) increased?
The certain operations of agencies conditional exemption has 4 subsections:

o prejudice the effectiveness of procedures or methods for the conduct of
tests, examinations, or audits by an agency

o prejudice the attainment of the objects of particular tests, examinations or
audits conducted or to be conducted by an agency

o substantial adverse effect on management of staff

o substantial adverse effect on agency operations.

Section 47E has a wide scope.

The largest increase in the use of s 47E has been over the past 5 years. This may
reflect the view of the Information Commissioner, as expressed in IC review
decisions, that some of the impacts that disclosing the names and contact details
of staff may have are more appropriately addressed under s 47E, rather than s
47F (personal privacy).

e What are your thoughts on the recommendation made by the Thodey review of
the APS that material prepared to inform the deliberative processes of
government should be exempt from release under the FOI Act?

The deliberative processes conditional exemption in s 47C of the FOI Act protects
information which relates to the opinions, advice or recommendations obtained,
prepared or recorded, or consultation or deliberations that have taken place for
the deliberative processes of an agency or a minister or the government. It does
not apply to ‘purely factual material’. This exemption, which is subject to a public
interest test, protects the ability of government officials to develop policy, debate
issues, and to brief ministers and government where appropriate.

The rights and interests of the Australian public could be significantly impacted if
the deliberative processes of government are not subject to an overriding public
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interest test. The objects of the FOI Act include that Australia’s representative
democracy is enhanced by increasing public participation in government processes
with a view to promoting better informed decision making and increasing scrutiny,
discussion, comment and review of the government’s activities.

Key dates

e 1 November 2010 — the Freedom of Information Amendment (Reform) Act 2010
came into effect. This resulted in some exemptions which were previously non
conditional becoming subject to a public interest test (e.g., personal privacy).

e The data used in this brief has been sourced from the OAIC’s FOI annual reports
from 2011-12 to 2020-21.

Attachments

Attachment A:

Attachment B:
Attachment C:
Attachment D:
Attachment E:
Attachment F:
Attachment G:
Attachment H:
Attachment H1:

Attachment I:

Table 1: FOI requests received, outcomes and compliance with
statutory timeframe (2016-17 to 2020-21)
Exemptions

Charges

Practical refusal

Disclosure logs

Costs of administering FOI by the Australian Government
Media articles

FOI statistics — Prime Minister’s Office

FOI statistics — Department of the Prime Minister and Cabinet

FOI statistics — Administrative Appeals Tribunal

Document history

Updated by Reason Approved by Date
Suseela Durvasula Senate Estimates
11.01.21 February 2022
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Attachment A

FOI requests received by agencies and ministers, outcomes and compliance with
statutory timeframe

Number of request to agencies and ministers

49000 41333
39519 38879
40000
34438 34797
35000
30000
25000
20000
15000
10000
5000
0
2016-17 2017-18 2018-19 2019-20 2020-21
M Other 7136 6239 6439 7749 8082
M Personal 32383 28199 32440 33584 26715
Requests total 39519 34438 38879 41333 34797
M Personal M Other Requests total
Percentages of Personal vs Non-personal requests to agencies
120
100
80
60
40
20
0
2016-17 2017-18 2018-19 2019-20 2020-21
M % Other 18 18 17 19 23
M % Personal 82 82 83 81 77

m % Personal M % Other
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The decrease in total number of requests in 2020-21 is largely the result of a
decrease in requests for personal information experienced by Home Affairs,
Services Australia, Veterans’ Affairs and the NDIA.

In 2020-21, 26,715 FOI requests (or 77% of all requests received) were for
documents containing personal information. This is a lower proportion than in
previous years; in 2019-20, 81% of all requests were for predominantly personal
information, in 2018-19 it was 83%, in 2017-18, 82% and in 2016—-17 it was 82%.

The decrease in the proportion of personal FOI requests may be the result of
agencies increasingly making documents available to members of the public using
online portals such as myGov and through other administrative access schemes,
such as those implemented by the NDIA, Veterans’ Affairs and Services Australia.

For example, the NDIA received 40% fewer requests in 2020-21 compared with
2019-20. On 1 June 2020, it made changes to improve National Disability
Insurance Scheme participants’ access to their personal information through a
Participant Information Access scheme, which gives participants administrative
access to their personal information outside the FOI process. Veterans’ Affairs also
received 21% fewer requests in 2020-21 compared to 2019-20, stating it has
processed more requests for personal information relating to current claims under
administrative access schemes. Services Australia experienced a 38% decrease in
requests. Where possible, it continues to process access requests for person
information under its personal information release scheme.
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Requests to agencies and minister : outcomes

45000
40000 1333
85 /9
35000 \/ 34797
30000
25000
20000
15000
10000
5000
0
2016-17 2017-18 2018-19 2019-20 2020-21
I Refused 3385 3087 3980 4410 4718
I Granted in part 11767 10767 10541 11221 10984
I Granted in full 18877 15778 15623 13727 10978
==@==Requests total 39519 34438 38879 41333 34797

I Granted in full ~ EEEEE Granted in part M Refused  ==@=mRequests total

e The percentage of requests granted in full has gradually declined since 2011-12.

o In2011-12, 59% of all requests were granted in full, 29% were granted in part
and approximately 12% were refused.”

o In 2014-15, approximately 57% of all requests were granted in full, 33% were
granted in part and approximately 10% were refused.

o In 2018-19, approximately 52% of all requests were granted in full, 35% were
granted in part and approximately 13% were refused.

o In 2019-20, approximately 47% of all requests were granted in full, 38% were
granted in part and approximately 15% were refused.

o In 2020-21, approximately 41% of all requests were granted in full, 41% were
granted in part and approximately 18% were refused.

These figures are taken from the 2011-12 annual report, which says that no exemptions were applied in 57.8% of all
requests decided. The annual report also says that in 36.1% of all requests decided exemptions were applied. This
leaves 6.1% of all requests unaccounted for.

10
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Agency compliance with statutory processing times

100%

90%

80%
70%
60%
50%
40%
30%
20%
10%

0%

2016-17 2017-18

==@==Processed within statutory
timeframes

==@==Personal 54% 85%
== Other 84% 86%

58% 85%

e=@== Processed within statutory timeframes

2018-19

83%

83%
80%

e=@um Personal

2019-20

79%

80%
73%

w=@u=Other

76%

2020-21
77%

76%
24%

11



FOIREQ22/00095 143

Exemptions

Attachment B

Number and percentages of requests made by agencies where no
exemptions claimed

20,000

18,000

16,000

14,000 13,844

1

12,000 1,2
9,766

10,000
8,000
6,000
4,000
2,000
0

2011-12 2012-13 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 2020-21

I # where no exemption claimed 12,844 9,766 @ 11,255 5,747
=, of all requests decided 58% 44% 49% 19%

I # where no exemption claimed %, of all requests decided

Table 2: Top 5 exemptions (and percentages) 2020-21

5954 | 6,554 7,312 6,718 | 18,823 16,020

18% 19% 23% 22% 64% 60%

Percentage of FOI requests

Exemption in which exemption applied
Personal privacy (s 47F) 38%
Certain operations of agencies (s 47E) 21%
Deliberative processes (s 47C) 10%
Documents affecting enforcement of law and
. . 8%
protection of public safety (s 37)
Secrecy provisions of enactments (s 38) 6%

12

70%

60%

50%

40%

30%

20%

10%

0%
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Percentage of particular exemptions in all matters where exemptions

M s 47F - personal privacy

60%

48%

50%

40%

30%

20%

10%

0%

M s 47E - certain operations of

agencies

M s 37 - law enforcement

M s 38 - secrecy

M s 47C - deliberative processes

M s 33 - national security

M s 47F - personal privacy

M s 38 - secrecy

were applied

48%

12%

8%

o\°

a%
12%
I &% % 5%5%5%

IIL

2011- 12 2014-15
48% 48%
8% 14%
12% 12%
6% 5%
4% 5%
2% 5%

38%

1%

7%% 8%
0,

i

2019-20

38%

21%

10%
7%
8%
4%

38%

1%

10%

%I
]

2020 21
38%

21%
8%
6%

10%
4%

M s 47E - certain operations of agencies M s 37 - law enforcement

M s 47C - deliberative processes

M s 33 - national security

e The type of exemptions applied are generally consistent from year-to-year.

e The personal privacy conditional exemption (s 47F) of the FOI Act has been the

most used exemption every year since 2011-12:

2011-12

2015-16

2019-20

2020-21

48%

48%

38%

38%

were applied

of all FOI requests in which exemptions

e The use of the certain operations of agencies conditional exemption in s 47E has

increased since 2011-12:

2011-12

2015-16

2019-20

2020-21

8% (3" most used)

14%

(2" most used)

21%

(2" most used)

21%

(2" most used)

were applied

of all FOI requests in which exemptions

13
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e The documents affecting enforcement of law and protection of public safety

exemption (s 37) has decreased, however it remains one of the most used

exemptions:
2011-12 2015-16 2019-20 2020-21
12% (2™®mostused) |12% (3™ most used) 10% (3@ mostused) | 8% (4™ most used)

were applied

of all FOI requests in which exemptions

e The documents to which secrecy provisions of enactments apply exemption (s 38)

was applied:
2011-12 2014-15 2019-20 2020-21
6% (4™ most used) 5% 7% (5™ most used) 6% (5™ most used)

were applied

of all FOI requests in which exemptions

e The deliberative processes conditional exemption (s 47C) was applied:

2011-12

2014-15

2019-20

2020-21

4% (6™ most used)

5% (5" most used)

8% (4" most used)

10% (3™ most used)

were applied

of all FOI requests in which exemptions

e The documents affecting national security, defence or international relations

exemption (s 33):

2011-12

2014-15

2019-20

2020-21

2% (10*™ most used)

5% (6™ most used)

4% (6" most used)

4% (6" most used)

were applied

of all FOI requests in which exemptions

e The least used exemptions, consistent from year-to-year, are:

o ss 45A (Parliamentary budget office documents)

o 47A (electoral rolls)
o 47H (research)

o 47) (the economy)

Each of the above comprise less than 0.2% of all exemptions applied.
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Exemptions applied by agencies may change on review (data collected is for
primary decisions on access).

15
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Table 3: Charges — notified and collected 2016-17 to 2020-21

Attachment C

Number of charges notified and amounts charged and collected

$600,000 1317
$505,39
$500,000
$400,000
$300,000 - 822 $y07; 5 47’572738
$200,000 $147,043
$115,863 488,090
$100,000 it 581,353
%0 2016-17 2017-18 2018-19 2019-20 2020-21
mmm Amount notified $505,394 $383,531 $357,039 $267,069 $247,572
m Amount collected $147,043 $115,863 $122,774 $88,090 $81,353
==@==Number of requests notified 1,317 1,029 822 738
I Amount notified s Amount collected ==@==Number of requests notified
Period Number of | Amount % change Amount % change
requests notified from collected from
notified previous previous
2020-21 738 S247,572 -7% $81,353 -8%
2019-20 716 $267,069 -25% $88,090 -28%
2018-19 822 $357,039 -7% $122,774 +6%
2017-18 1,029 $383,531 -24% $115,863 -21%
2016-17 1,317 $505,394 +1% S147,043 —
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Attachment D
Practical refusal

e 1In 2020-21, agencies and ministers sent 17% fewer notices of an intention to
refuse an FOI request for a practical refusal reason than in 2019-20.

o 3,143 in 2020-21, compared with 3,803 in 2019-20.

e The reason for this decrease was a decrease in the number of practical refusal
notices issued by Home Affairs®:

2020-21 2019-20
Issued practical refusal 2,007 2,728
notices (13% of all requests) (15%)
Subsequently processed 1,218 1,259
request (61%) (46%)

e If noresponse is received to a s 24AB notice the FOI request is taken to have been
withdrawn (s 24AB(7)).

o Of the 3,143 notices issued by agencies, 1,520 were subsequently refused or
withdrawn (48%). This is a decrease compared to the proportions in 2019-
20 (57%)” and 2018-19 (77%).

o Lower proportions of FOI requests subsequently refused or withdrawn after
a practical refusal notice is issued, suggests agencies have been better at
assisting applicants to revise the scope of their request so they can be
processed.

o This signals an improvement in the effectiveness of agency consultations
under s 24AB in 2020-21 when compared with previous years.

¢ Based on revised figures provided by the Department of Home Affairs. Published as erratum — appendix G 2020-21

annual report.

7 Based on revised figures provided by the Department of Home Affairs. Published as erratum — appendix G 2020-21

annual report.
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Attachment

Disclosure logs

Australian Government agencies reported publishing 2,480 new entries in
disclosure logs during 2020-21.

This is approximately 27% higher than 2019-20, when 1,949 entries were added.

Documents were available for download directly from the agency or minister’s
website in relation to 2,056 requests.

Documents were available from another website in relation to 54 requests.
370 entries were made available by another means (usually upon request).

There has also been an increase in the proportion of new documents which
members of the public can access directly from agency websites: 83% in 2020-21
compared to 75% in 2019-20.

E

18
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Attachment F

Costs of administering FOI by the Australian Government

In 2020-21 the total cost attributable to processing FOI requests was $61.48
million

O

O

O

a 4% decrease over the previous financial year’s total of $63.91 million.
attributable to a 4% decrease in total staff hours devoted to FOI in 2020-21.
General legal advice costs increased 16% from 2019-20.
= $719,718 in 2019-20 to $834,454 in 2020-21.
Litigation costs increased approximately 38% from 2019-20.
= $911,551in 2019-20 to $1,254,301 in 2020-21.
General administrative costs decreased approximately 31% from 2019-20.
= $136,634 in 2019-20 to $94,678 in 2020-21
Training expenses increased 64% over 2019-20.
» $168,339in 2019-20 to $276,042 in 2020-21
‘Other’ non-labour costs increased 43% from 2019-20.

= $242,585in 2019-20 to $348,097 in 2020-21

e The average cost per FOI request determined (granted in full, in part or refused)
was $2,305 in 2020-21. This is a 8% increase from $2,177 in 2019-20 as agencies
spent longer on processing each request.

The total reported cost attributable to compliance with the Information
Publication Scheme in 2020-21 was $990,278, 20% less than in 2019-20
(51,242,976).
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Attachment G — Media

e Christopher Knaus, 19 August 2021, ‘Coalition ‘unlawfully’ blocking freedom of
information requests’, https://www.theguardian.com/australia-
news/2021/aug/19/coalition-unlawfully-blocking-freedom-of-information-

requests

Key points from article:

e References Grata Fund report:
o use of cabinet exemption
o refusal of FOI requests for text, Whatsapp, Signal and other electronic
messages
o documents in a minister’s office ‘cease to exist’ when minister changes role
e Lack of resourcing for OAIC contributes to delay
e Agencies only granted 26% of FOI requests for non-personal information in full in
2019-20; 34% granted in part and 41% refused.
e About 10% of FOI requests were decided more than 90 days late, a five-fold
increase from the previous year.
e Delays continue to worsen
e States that the Grata Fund report identifies an ‘overarching cultural problem’ that
actively resists disclosure.

Relevant statistics:

Use of the Cabinet Exemption
e Section 34 is a low proportion of the total overall exemptions claimed
o in2020-21 it was 8% of all FOI requests in which an exemption was claimed.
e There has been a slight increase in the use of the s 34 exemption in the last 3
years:
o 139 s 34 exemptions were claimed in 2020-21
o 187in2019-20
o 129in2019-19
o 68 claimedin 2017-18.

Requests for non-personal information:

Year # requests non- % granted in % granted in % refused
personal full part
information
2020-21 5,956 26% 34% 40%
2019-20 5,576 26% 33% 41%
2018-19 4,585 23% 37% 40%
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Timeliness:

Year % processed < 30 days < 60 days <90 days 90+ days
within beyond beyond beyond beyond
statutory statutory statutory statutory statutory
timeframes timeframes timeframes | timeframes |timeframes

2020-21 77% 6% 2% 2% 12%

2019-20 79% 7% 2% 2% 10%

2018-19 83% 8% 4% 3% 2%

¢ Information Publication Scheme — there is continued commitment across

government to compliance with IPS requirements and principles, although a
decline was observed in the 4 key areas of compliance measured in both the 2012
and 2018 surveys — for further information see Commissioner brief Commissioner
brief: Proactive disclosure: Information Publication Scheme and disclosure logs
D2022/000237

e In September 2021, the OAIC published the Disclosure Log Desktop Review which
identified whether agencies and ministers are complying with their disclosure log
obligations, and the extent to which they make documents available for download

from their websites. The review found that while most agencies are largely

compliant with their obligations, some agencies require people to contact them

for access to the documents listed on their disclosure log.
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Period |#requests | % personal | Granted in | Granted in | Refused®® %
to (P) vs full® part® processed
agencies other (O) within
and statutory
ministers timeframe
2020-21 | 34,797 77% (P) 41% 41% 18% 77%
(-16%) (26,715) | (10,978) | (10,984) | (4,718) (20,663)
(-4%) (-6%) (+3%) (+3%) (-2%)
23% (0) 86% (P) 82% (P) 50% (P) 76% (P)
(8,082) (9,419) 18% (0) | (2,337) (15,661)
(+4%) 14% (0) 8,968 50% (0O) 84% (0)
1,559 2,381
(5,002)
2019-20 | 41,333 81% (P) 47% 38% 15% 79%
(+6%) (33,584) |(13,727) | (11,221) |(4,410) (23,066)
(-2%) (-5%) (+3%) (+2%) (-4%)
80% (P)
19% (O) (19,002)
(7,749)
73% (0)
0,
(+2%) (4,064)
2018-19 | 38,879 83% (P) 52% 35% 13% 83%
(+13%) (32,440) (15,623) (10,541) (3,980) (24,893)
17% (O) (+2%) (+1%) (-3%) (-2%)
(6,439) 83% (P)
(21,233)
80% (0)
(3,660)

Expressed as a percentage of all FOI requests decided during the year.

9
10

Expressed as a percentage of all FOI requests decided during the year.
Expressed as a percentage of all FOI requests decided during the year.
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Period # requests | % personal | Granted in | Granted in | Refused?®® %
to (P) vs full® part® processed
agencies other (O) within
and statutory
ministers timeframe
2017-18 | 34,438 82% (P) 50% 34% 16% 85%
(-13%) (28,199) (15,778) (10,767) (3,087) (26,879)
18% (O) (-2%) (-1%) (+6%) (+27%)
(6,239) 85% (P)
(21,952)
86% (O)
(4,927)
2016-17 | 39,519 82% (P) 55% 35% 10% 58%
(+4%) (32,383) (18,877) (11,767) (3,385) (19,607)
18% (0) 54% (P)
(7,136) (16,343)
84% (O)

(3,264)
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Attachment H: Prime Minister’s Office (PMO)

Period #requests | % Granted | Granted | Refused!* | % processed IC reviews
received | personal |in full*?> |in part®® within statutory feceived*
(P) timeframe
vs other
(o)
0% (P)
2018- 36 (0) 0% 3% 97% 19.1% A
2019 100% (0) (0) (2) (61) (12)
(36)
0% (P)
(0)
2019- 101 100% (O) 1.5% 1.5% 97% 7.5% 29
2020 0 (1) (1) (65) (5)
(101)
3% (P)
2020- 61 (2) 6% 8% 86% 38.9% 1
2021 97% (0) (2) (3) (31) (14)
(59)
0% (P)
2021- (0) 59% | 11.8% | 82.5% 29.4%
2022 (to 42 4
31.12.21) 10(();/02)(0) (1) (2) (14) (5)

*According to Austlii, there were no IC review decisions with the Prime Minister as respondent in 2018-19, 2019-20,

2020-21.

EXTENSION OF TIME

PMO 2018-19
EOT Type Number % Granted % Declined % Varied grant | Withdrawn
received (#) (#) (#) (#)
15AB 0 - - -
15AC 0 - - -
15AA 0 - - -
PMO 2019-20
EOT Type Number % Granted (#) % Declined (#) % Varied \Withdrawn
received grant(#) (#)
15AB 2 - i 100% (2)
15AC 0 - - -
15AA 2 - - -

11 Requests received.
12 Expressed as a percentage of all FOI requests decided during the year.
13 Expressed as a percentage of all FOI requests decided during the year.
14 Expressed as a percentage of all FOI requests decided during the year.
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PMO 2020-21
EOT Type Number % Granted % Declined % Varied % Withdrawn % Invalid
received (#) (#) grant (#) (#) (#)
15AB 1 100% (1) - - - -
15AC 6 83% (5) 17% (1) - - -
15AA 0 - - - - -
PMO 2021-22 (to 31 December 2021)
EOT Type Number % Granted % Declined % Varied % Withdrawn % Invalid
received (#) (#) grant (#) (#) (#)
15AB 0 - - - - -
15AC 2 100% (2) - - - -
15AA 0 - - - - -
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Attachment H.1: Department of Prime Minister and Cabinet (PMC)

Period #requests | % Granted | Granted | Refused!® | % processed IC reviews
received | personal |in full*® | in part!’ within statutory feceived*
(P) timeframe
vs other
(0)15
2018- 170 1% (P) 19% 33% 49% 73% 15
2019 (1) (22) (38) (57) (85)
99% (O)
(169)
2019- 339 2% (P) 14% 23% 64% 94% 21
2020 (8) (32) (52) (146) (216)
98% (0)
(331)
2020- 181 4% (P) 11% 37% 52% 97% 28
2021 (8) (16) (56) (79) (146)
96% (0O)
(173)
2021-22 164 5% (P) 8% 30% 62% 82% 16
(to (8) (7) (25) (52) (69)
31.12.21) 95%
(0) (156)
EXTENSION OF TIME
PMC 2018-19
EOT Number Granted Declined Varied grant Withdrawn [Invalid
Type received
15AB 42 88% (37) 5% (2) 2% (1) 5% (2) -
15AC 3 67% (2) 33% (1) - - -
54D 1 100% (1) : ] - )
15AA 25 - - - - -
PMC 2019-20
EOT Number Granted Declined Varied grant  |Withdrawn Invalid
Type received
15AB 7 57% (4) 43% (3) - - -
15AC 4 50% (2) 25% (1) 25% (1) - -
15AA 22 - - - - -

13 Requests received.
16 Expressed as a percentage of all FOI requests decided during the year.
17 Expressed as a percentage of all FOI requests decided during the year.
18 Expressed as a percentage of all FOI requests decided during the year.
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PMC 2020-21
EOT Number Granted Declined Varied grant Withdrawn Invalid
Type received
15AB 15 80% (12) 7% (1) - 13% (2)
15AC 8 75% (6) 12.5% (1) - - 12.5%
(1)
54D 1 100% (1) - - - -
15AA 38 - - - - -
PMC 2021-22 (to 31 December 2021)
EOT Number Granted Declined Varied grant Withdrawn Invalid
Type received
15AB 30 47% (14) 17% (5) 30% (9) 6% (2) 0
15AC 15 73% (11) 6% (1) 0 13% (2) 6% (1)
54D 4 100% (4) - - - -
15AA 58 - - - - -
FOI COMPLAINTS - PMC
Number of Number Withdrawn/conciliated | Number Number Not in
complaints declined investigated ongoing jurisdiction
received
2018-19 - - - - - -
2019-20 3 - 1 1 - 1
2020-21 2 1 - 1 (ongoing) - -
2021-22 4 0 1 3
(to
31.12.21)
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Period # requests % personal | Granted in | Granted in | Refused | % IC
received (P) full part processed feviews
vs other within received*
(0) statutory
timeframe
2018-19 1,529 99% (P) 75% 22% 3% 98% 1
(1,519) (778) (228) (30) (1,014)
1% (0)
(10)
2019-20 1,564 99% (P) 67% 30% 3% 96% 1
(1,550) (774) (347) (32) (1,1112)
1% (0)
(14)
2020-21 1,600 98% (P) 57% 40% 3% 98% 9
(1,568) (714) (498) (32) (1,221)
2%(0)
(32)
2021-22 782 92% (P) 61% 36% 3% 99% 9
(to (720) (360) (213) (18) (588)
31.12.21) 8% (0) (62)

* According to Austlii, there were no IC review decisions with the AAT as respondent in 2018-19, 2019-20, 2020-21.

AAT 2018-19
EOT Type Number received Granted Declined Varied grant
15AB - - - -
15AC 4 4 - -
15AA 7 - - -

AAT 2019-20
EOT Type Number received Granted Declined Varied grant
15AB 6 3 - 3
15AC 6 6 - -
15AA 8 - - -

AAT 2020-21
EOT Type Number received Granted Declined Varied grant
15AB 2 - 3
54D 1 - - 1
15AA 11 - - -

AAT 2021-22 (to 31 December 2021)
EOT Type Number received Granted Declined Varied grant
15AB 1 100% (1) - -
15AA 11 - - -
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Number of Number declined Number Number ongoing
complaints received investigated
2018-19 - - - -
2019-20 - - - -
2020-21 - - - -
2021-22 (to 2 2
31.12.21)

29



FOIREQ22/00095 161

Commissioner brief: FOl Complaint issues

Key messages

e Key activities:

o Finalisation of a cohort of 17 complaints about the Department of Home Affairs’
compliance with statutory processing periods (December 2021).

o The OAIC is now monitoring agencies implementation of recommendations made
under s 88 of the FOI Act (29 recommendation cases), including
recommendations to:

issue statements — by the CEO or Secretary — to all staff highlighting the
agency’s obligations under the FOI Act

conduct audits on its processes

update its policies and procedures in relation to FOI processing consistent
with the findings of specific investigations

take remedial action including contacting FOI applicants where | found
that review rights had not been included in the response to FOI requests
pursuant to s 26 of the FOI Act to advise them of their review rights

implement training processes for staff including the use of online training

improvements in processes to ensure compliance with Information
Publication Scheme obligations

appoint an Information Champion to provide leadership, oversight and
accountability necessary to promote and operationalise compliance by the
agency

o As at 8 February 2022, the OAIC website has been updated to include
investigation outcomes conducted between 1 July 2019 and 22 December 2021.

e Complaint issues:

o The most complained about issue is delay by agencies processing FOI requests.

o Other complaints relate to (in order of most complained about):

failure to provide assistance during the practical refusal consultation
process

the imposition of charges
failure to acknowledge FOI request
searches

extension of processing time to consult with third party but no
consultation required

poor administration/customer service
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= poor communication/failure to update

= failure of decision maker to provide name

= poor record keeping (leading to an inability to find requested documents)
= the Information Publication Scheme

= deletion of public servants’ personal information from documents before
release.

e Making a complaint is not usually an appropriate mechanism where IC review is
available, unless there is a special reason.

e A summary of the de-identified outcomes of finalised FOI investigations is on the OAIC
website.

e Asat 31 December 2021 the OAIC had 110 complaints on hand:
o 15in relation to Department of Home Affairs
o 9inrelation to Services Australia

o 4 inrelation to Australian Federal Police

Statistics
FOI Complaints received and finalised
200
180 174
160 151
140
120 109
99 g7
100
80 71
62 61
60
40 29
22
2° [] []
0
2017-18 2018-19 2019-20 2020-21 2021-22
M Received 62 61 109 151 99
M Closed 29 22 71 174 97

M Received M Closed
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Period Number Number Finalisation S 86 notices — with
received finalised timeframe and without
recommendations
1July 2021 - | 99 (tracking 97 (tracking 40% > 12 33 issued:
31 December 36%h|ncrease 17% mcrease months e 29 with
2022 ont .e on p)rewous 60% < 12 recommendations
previous year
year) months e 4 without
recommendations
1July 2020- | 151 (increase | 174 (an 18% > 12 3 issued:
30 June 2021 | of 39% on the | increase of months e 2 with
previous 145% on 82% <12 recommendations
year) previous months
year) e 1with
suggestions!?
2019-20 109 (increase | 71 (increase | 48% > 12 46 issued:
of 79% on 223% on months «27 with
prev;ous prev;ous 52% <12 recommendations
year year
months ¢ 19 without
recommendations
2018-19 61 (decrease |22 (decrease |18% >12 Nil
of 2% on of 24% on months
previous previous 82% <12
year) year) months
2017-18 62 (72% 29 (61% 17% > 12 5 issued:
increase on increase on months .
i i o4 with
previous previous 83% <12 recommendations
year) year) months

e1 without
recommendation

e Number of complaints on hand at 31 December 2022: 110

e Percentage of complaints on hand are more than 12 months old: 35%

e In 2020-21 we received 151 FOI complaints (39% increase on the number received in

2019-20).

! Subsection 87(d) provides for the Commissioner to make suggestions as part of the investigation results, to the respondent
agency which she believes might improve the processes of the agency.
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o InQland Q2 2021-22 we received 99 (which is an increase of 36% for the
same period last year).

e In 2020-21 we finalised 174 FOI complaints (145% increase on the number closed in
2019-20).

o InQl1and Q2 2021-22 we closed 97 FOI complaints (which is a 17% increase
on the same period the previous year). Tracking to 194 in 2021-22 — an
increase of 11.5% on 2020-21.

e In 2020-21 we finalised 82% (142) of FOI complaints within 12 months.

o InQl1and Q2 2021-22 we finalised 60% (58) of FOI complaints within 12
months.

e Early resolution of incoming matters has resulted in 45% (44) of FOI complaints finalised
in Q1 and Q2 of 2021-22 being finalised within 120 days.

e For an overview of the status of finalised FOl complaint investigations please see
Attachment A to this brief.

October 2021 Questions on Notice

e Please see Attachment B outlining the following responses to October 2021 Senate
Estimate hearings Questions on Notice:

o LCC-SBE21-023 - Correspondence to departments and agencies regarding
improving compliance (D2021/019080)

o LCC-BE21-106 - Complaints upheld in 2020-21 (D2021/009237)
o LCC-BE21-105 - Complaints in relation to AGD in 2019-20 (D2021/009236)

Possible questions

Your evidence is that delay is the most complained about issue. What action is the
OAIC taking to address this? Work undertaken by my office in promoting compliance
with statutory timeframes includes:

o conducting FOI complaint investigations with a focus on making
recommendations that assist agencies to comply with statutory timeframes
and highlights FOI as a whole-of-agency responsibility

o publication of the outcomes and recommendations of FOI complaint and the
Cll investigation on the OAIC website for the benefit of agencies and the public

o making decisions on extension of time applications

o using our formal powers to require provision of a statement of reasons when a
person seeks review of a deemed refusal

o providing assistance through our enquiries phone line

o publishing regular e-newsletters for FOI practitioners and
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o publishing resources on our website, including checklists to streamline the FOI
request process.

The OAIC oversees the extension of time provisions in the FOI Act which provides
valuable insight into the issues that affect agencies’ ability to comply with decision
making timeframes. The OAIC is currently reviewing its guidance material to focus on
the need for agencies to take action early in the processing cycle and to routinely
engage with applicants when processing FOI requests. The OAIC is currently monitoring
agencies’ compliance with statutory decision making timeframes and we have recently
written to agencies which are consistently not complying with statutory timeframes.?

e What department or agency is the most complained about and what kinds of
complaints are people making?

Of the 110 complaints open at 31 December 2021, 9 are about Services Australia and
15 about the Department of Home Affairs. These 2 agencies received the largest
number of FOI requests in 2018-19, 2019-20 and 2020-21.

The Department of Home Affairs complaints are almost exclusively about delay. Given
the outcome of the recent Cll —and the Department’s advice that it has accepted all
recommendations and has undertaken to implement them in full, | will continue to
monitor the Department’s timeliness. On 25 November 2021, | finalised 17 complaint
investigations regarding the Department’s processing of FOI requests for personal
information. In those investigations | made recommendations in line with those made
in the Cll, which the Department has noted. The Department’s comments received in
response to the Notice on completion is at Attachment C. | await the Department’s
formal advice on the implementation of each recommendation which are due on:

e 28 February 2022 (recommendation 1 and 2)
e 28 March 2022 (recommendation 3)
e 30 May 2022 (recommendation 4).

The complaints about Services Australia are more varied — staff names not appearing
in decision letters, failure to acknowledge FOI requests, failure to assist with making an
FOI request, searches, delay, charges and poor customer service. Recent investigations
regarding these issues have been published on the OAIC website including
recommendations that the Acting Freedom of Information Commissioner has made.

e What recommendations have you made to improve FOI processing within agencies?

We consider it appropriate where necessary to not only include recommendations in
relation to how the FOI team processes FOI requests but also other areas of an agency
that are involved in processing, for instance search and retrieval of documents by the
line areas. This approach is consistent with my view that FOI is a whole of agency
responsibility.

2 See Attachment B to October 2021 QONs
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The Acting Freedom of Information Commissioner and | have made a number of
recommendations for agencies to:

issue statements — by the CEO or Secretary — to all staff highlighting the
agency’s obligations under the FOI Act

conduct audits on its processes

update its policies and procedures in relation to FOI processing consistent with
the findings of specific investigations

take remedial action including contacting FOI applicants where | found that
review rights had not been included in the response to FOI requests pursuant
to s 26 of the FOI Act to advise them of their review rights

implement training processes for staff including the use of online training

improvements in processes to ensure compliance with Information Publication
Scheme obligations

appoint an Information Champion to provide leadership, oversight and
accountability necessary to promote and operationalise compliance by the
agency.

e Are agencies implementing your recommendations?

Agencies have generally taken steps to implement my recommendations.

What happens if agencies do not implement your recommendations?

Under s 89 of the FOI Act, the Acting Freedom of Information Commissioner and | have
the discretion to issue a notice of implementation requiring an agency to provide
particulars of steps the agency has taken to implement a recommendation. Where an
agency does not comply with the implementation notice we can then provide a report

to the responsible minister.

Document history

Updated by

Reason

Approved by

Date

Irene Nicolaou

Estimates February
2022
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Attachment A — Summary of outcomes of FOI investigations

Department ofthe ~ Compliance with Non- 22 November The Department did not Four recommendations were  Accepted and No further
Prime Ministerand  statutory processing personal 2019 comply with the made: implemented. action to be
Cabinet timeframes. information. statutory processing e astatementto be taken.

periods in processing issued to all staff

35.56% of FOI requests highlighting the

in the 2017-18 financial Department’s

year and 72.65% in the obligations under the

2018-19 financial year. FOI Act.

® FOlrequests are
processed in
accordance with the
objects of the FOI Act

e the development of
policies and
procedures in relation
to administrative
access

e conduct areview and
audit of the
Department’s FOI
processing guidance
material and its
compliance with
statutory timeframes.

Australian Federal Compliance with Non- 22 November The AFP did not Four recommendations were  Accepted and No further
Police statutory processing personal 2019 complied with the made: implemented. action to be
timeframes. information. statutory processing e astatementto be taken.
periods in processing issued to all staff
34.44% of FOl requests highlighting the AFP’s
in the 2017-18 financial obligations under the
year and 53.08% in the FOI Act.
2018-19 financial year. e areview of its
guidance relating to
early assessment of

whether an extension
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of time or

consultation may be

required

e areview and update
its guidance material
in line with the
findings of the

investigation.

Services Australia®  Acknowledgment of FOI  Personaland 22 November Delay in acknowledging Two recommendations were  Accepted and No further
requestsinaccordance  non-personal 2019 the FOI requests was made: implemented. action to be
with statutory information due to the complainant 1. toprovide general FOI taken
timeframes. sending the FOI request training to the

as part of ‘shared’

external providers

correspondence tasked with opening
addressed to the aged and categorising
care pension claims correspondence to
nominated PO Box assistin the
rather than addressed identification of FOI
to the FOIl or central PO requests sent to
Box, and human errorin general Departmental
categorising the post boxes.
documents as FOI 2. toreview and update
requests at the mail its guidance material
sorting stage. in line with the
findings of the
investigation.
Services Australia*®>  Approach to the Non- 5December  Services Australia took a Seven recommendations Accepted and No further
interpretation of the personaland 2020 narrow approach to were made. implemented. action to be
scope of FOI requests personal requests for information 1. Astatementis taken.

and did not attribute
the plain English

provided to staff
highlighting Services

3 At the time this investigation commenced the responsible department was the Department of Human Services. On 29 May 2019, the Administrative Arrangements Order established Services
Australia.

4 At the time this investigation commenced the responsible department was the Department of Human Services. On 29 May 2019, the Administrative Arrangements Order established Services
Australia.

> This investigation combined three FOI complaints made under s 70 of the FOI Act. Due to the overlapping issues raised in each FOI complaint the Information Commissioner progressed all
three complaints under one investigation.
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Approach to processing
FOI requests relating to
the OCI System
Compliance with s 24AB
of the FOI Act
Combining FOI requests
under s 24(2) of the FOI
Act

Imposition of a charge
Payment of charges
Disclosure Log content
Delays in the provision
of documents
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meanings to the terms
used by applicants
when that meaning was
ascertainable in
satisfaction of
paragraph 15(2)(b) of
the Act.

Services Australia did
not comply with the
request consultation
process under s 24AB.
Services Australia did
not take into
consideration relevant
public interest factors
when deciding if
applying charges is
appropriate

At the time the
decisions were made in
the relevant FOI
requests, Services
Australia’s processes for
collecting charges
imposed under the FOI
Act were inconsistent
with the objects of the
Act

Services Australia did
not comply with its
obligations under s
11C(6) of the FOI Act in
relation to the
maintenance of its
disclosure log.

Australia’s obligations
under the FOI Act and
the pro disclosure
emphasis in the Act.
This statement should
encourage and
support staffin
meeting their
obligations under the
FOI Act, to facilitate
and promote public
access to information,
promptly and at the
lowest reasonable
cost.

Services Australia take
an approach to
interpreting the scope
of FOl requests in
accordance with its
obligations under

s 15(3) of the FOI Act in
amanner that as far as
possible, seeks to
facilitate and promote
public access to
information.

Services Australia
develop a policy that
provides that where
information that is
subject to multiple FOI
requests, itis
uploaded onto the
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Services Australia did disclosure log as soon
not have clear guidance as practicable
for its FOI officers on: 4. Services Australia

a) timeliness to update its FOI manual
respond to to include references
request for to recent Information
assistance during Commissioner
consultation decisions and FOI
process Guidelines on:

b) consideration of a. theimposition of
whetheritis charges
appropriate to b. 'the .
transfer requests interpretation of
under s 16 once a scope and s 24AB
scope has been 'process. .
revised 5. Services Australia

update its FOI manual

c) appropriate to include guidance
response times for about:
the provision of a. consideration of
documents on the s 16 transfers
disclosure log once the scope

has been revised

d)  combining of b. the provision of

requests unders documents as

24(2) of the FOI
soon as

Act, and practicable

e) making a decision unders 11A

to impose a c. respondingto

charge. requests for
documents held
on the disclosure
log which are

otherwise not
readily available,

Page 10 of 41



FOIREQ22/00095 171

within five
working days.

d. where there are
multiple
requests for the
same subject
matter,
implement a
process through
which they can
identify and
utilise work
previously
undertaken.

e. whenitis
appropriate to
combine
requests under s
24(2).

f. factorsto
consider
whether to
impose a charge,
including factors
setoutin the
Guidelines
issued unders
93A of the Act.

6. Services Australia
within six months® of
these conclusions
conduct audits on the

6 On 8 July 2020, the Information Commissioner granted an extension of time to respond to recommendation six until 30 October 2020.
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following and report
back to the OAIC:

a. Theadherence
to the FOI
processing
manual by FOI
officersin
relation to
matters the
subject of
recommendation
s four and five
above.

7. Services Australia
ensure processes are
in place to assist
applicants through
the s 24AB
consultation process.

Department of Compliance with Non- 19 December The Department did not The Information No recommendations  No further
Home Affairs statutory processing personal 2019 comply with Commissioner deferred made. action to be
periods.” information s 15(5)(b) of the FOI Act. making any taken pending
recommendations until the the outcome of
outcome of the the CII.

Commissioner Initiated
Investigation into the
Department of Home Affair’s
compliance with statutory
processing periods for non-
personal FOI requests. ®

7 This investigation combined 11 FOI complaints made under s 70 of the FOI Act. Due to the overlapping issue raised in each FOI complaint the Information Commissioner progressed all 11
complaints together.

8 Each FOI request forms a case study in the Commissioner Initiated Investigation into the Department of Home Affairs compliance with statutory processing periods for non-personal requests
for information.
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Services Australia®  Consultation process Personal 18 February
under s 24AB of the FOI  information 2020
Act and internal review
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Consultation process
was more appropriately
considered in the

No recommendations were
made.

No recommendations

Not applicable.

process related IC review
process and subsequent
decision by the
Information
Commissioner under s
55K of the FOI Act.
Services Australia’s
internal review process
complied with s 54C of
the FOI Act.
Airservices Acknowledgment of FOlI  Personal 23 April2020 At the time of the Four recommendations were Accepted and No further
Australia requests in accordance information request, Airservicesdid ~ made. implemented. action to be
with statutory not have a formalised taken
timeframes. process by which Airservices to issue a
Taking reasonable employees could access statement to all staff
steps to conduct their personnel records. reminding them of their
searches for documents Airservices did not obligations under the FOI
within scope of the FOI comply with ss 15(5)(a) Act
request. and 26 of the FOI Act. Airservices to establish a

Withholding documents
which fell within the
scope of the FOI
request

Compliance with s 26 of
the FOI Act.

During the processing of
the request Airservices
did not take reasonable
steps to identify
documents within the
scope of the request.
Airservices reduced the
scope of the FOI request
without agreement from
the applicant.

general FOI training
program for inclusion in
its induction process and
finalise policies which
outline the procedures to
follow when processing
an FOI request.
Airservices to write to
each FOI applicant within
the past 12 months of
which the FOI complaint
was made and advise

9 At the time this investigation commenced the responsible department was the Department of Human Services. On 29 May 2019, the Administrative Arrangements Order established Services

Australia.
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them of their review

rights.

4. Airservices to conduct an
audit within 6 months to
track compliance of:

a) Policies and
procedures and
b) Section 26 Notices

The Australian
National University
(the ANU)

Compliance with
statutory timeframes.
Communication
regarding the
processing delays

Personal
information

14
September
2020

The statutory timeframe
was not extended by
agreement under s
15AA, or as a result of
consultation (ss 15(6),
15(8), 26A, 27, 27A), or
under ss 15AB or 15AC.
The ANU exceeded the
statutory processing
period by 26 days
without authority.

The ANU updated the
complainant about the
processing of the
request and provided
reasons for the delay.

The ANU should update its Accepted and

‘Guideline 1.15: Freedom of implemented.

Information processing
checklist’ and ‘Guideline 1.18:
Freedom of Information
request processing
timeframes’ to require staff to
conduct an early assessment of
whether an extension of time
may be required and if so, to
seek agreement from the FOI
applicant to extend the
processing period under s
15AA.

2. The ANU should update its
‘Guideline 1.15: Freedom of
Information request
processing checklist’ and
‘Guideline 1.18: Freedom of
Information request
processing timeframes’, to
require staff to consider
whether it is appropriate to
seek an extension of time
pursuant to s 15AB where an
applicant has not agreed to
extend the statutory

No further
action to be
taken
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processing period under s
15AA, or to seek an extension
of time from the Information
Commissioner under s 15AC
where a decision about an FOI
request has not been provided
to the applicant within the
statutory processing period.

Department of
Home Affairs

This investigation
was an
Commissioner
Initiated
Investigation under
$69(2) of the FOI
Act.

A copy of the
Report is available
here.

Compliance with Non-
statutory timeframes personal
for processing FOI

request for non-

personal information

11 December
2020

The information
considered in this
investigation indicates
that the Department
does not have adequate
governance and
systems of
accountability in place
to ensure compliance
with statutory time
frames for processing
FOI requests for non-
personal information.
The other key findings
from my investigation
may be summarised as
follows:

a. Ina general sense, a
greater degree of
senior level support
and leadership for
embedding policies,
procedures and
systems of
accountability for
compliance with the
statutory processing
periods in the FOI Act,

1. Appoint an Information
Champion

The Information Champion
may be supported by an
information governance board
to provide leadership,
oversight and accountability
necessary to promote and
operationalise compliance by
the Department.

2. Operational Processes
and Procedures

The Department prepare and
implement an operational
manual for processing FOI
requests for non-personal
information to be approved by
the Information Champion
referred to in
Recommendation1and ata
minimum:

(a) specify the steps that will
be taken to ensure
compliance with
statutory processing

Accepted; to
implement.
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would assist the requirements (as set out

Departmentin in more detail in Part 5),

meeting the statutory

processing period (b) specify the steps that will
be taken to ensure

requirements of the N - )
compliance with section

FOIAct. 6C of the FOI Act and the
b. With regard to the processes to be adopted

Department’s FOI to request documents

Section: from contracted service

providers, and

I. Thereis evidence

that not all of the (c) include a short form

staff within the guidance note to assist
business areasin
processing FOIl requests
for non-personal
information.

FOI Section are
available to assist
in the processing
of FOl requests for

non-personal Consistent with the

information which requirements of the
has contributed to  |nformation Publication

delaysin Scheme, the operational
processing these manual should be made
FOl requests. publicly available by the

Department on its website.

Il.  The policies and

processesthatthe The steps that will be taken to

Departmenthasin  ensure compliance with

place for the FOI section 6C of the FOI Act, as

Section do not referred to in subparagraph (c),

address the steps ~ should be replicated in all
other policies of the
Department which relate to
contractual requirements for
procurement by the
Department.

required, both in
relation to
escalation and
finalisation of
decisions, where
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C.

delays are
contributed to by
business areas of

the Department or

third parties.

The policies and

processes that the
Department has in

place for FOI
requests for non-
personal
information do
not adequately

address use of the

provisions of the
FOI Act which
enable an agency
to seek an
extension of time
in processing FOI
requests.

With regard to the
business areas of
the Department:

I. The Department
has implemented
an approach for
processing FOI
requests for non-
personal
information that
requires
significant

3. Training

The Department:

(a) undertake and complete
training for FOI Section
staff and other staff (both
decision makers and other
staff who assist decision
makers), and

(b) ensure that online training
in processing FOI requests
for non-personal
information is available to
all staff of the Department.

New staff joining the FOI
Section should be trained
within 2 weeks of commencing
in the FOI Section.

4. Audit of Compliance

The Department undertakes an
audit of the processing of FOI
requests for non-personal
information to assess whether
Recommendations 2 and 3
have been implemented and
operationalised and whether
those actions have been
sufficient to address the issues
identified in this Cll. The audit
should be undertaken either by
the Department’s internal
audit committee or by an
external auditor, as
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engagement by
the staff in the
business areas to
which a relevant
FOl request
relates. The
training and
resources made
available to those
staff does not
facilitate
processing FOI
requests within
the FOI Act
statutory
processing
periods.

. The Department’s

processes for
consulting with
senior staff, the
Department’s
Media Operations
and Minister’s
Office in relation
to FOl requests
limits the ability of
the Department to
meet FOI Act
statutory
processing
periods.

determined by the

Department. A copy of the
audit report is to be provided

to the OAIC.
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