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ASIC

Senior Manager, Administrative Law Team
Australian Securities & Investments Commission
GPO Box 9827

SYDNEY NSW 2001

29t November 2012

Dear Sir,

In or around January 2006 ASIC seized a file containing my personal financial
information, including my tax records, during your seizure of

records. The file was clearlylabeled*

I have on three occasions asked for the return of my file so that I am able to

accurately complete my taxation returns. On the first occasion I made the
request to ASIC in a letter. [ did not receive a reply to my letter.

On the second occasion [ made the request directly to ASIC officer Mr Oliver
Kohler who said that he would return the file if [ co-operated with ASIC’s
investigation. I consider thatI have co-operated with the investigation in every
way, however the file was not returned.

On the third occasion the request was made directly to Mr Angus Dale-Jones.
Mr Dale-Jones had a long and detailed conversation with me that made it clear
that my file was of absolutely no consequence to the investigation, and in fact
that the investigation had been completed. Mr Dale-Jones left ASIC shortly after
this conversation and the file has not been returned.

Given that the entire investigation of _1as been concluded, and itis
some four years since the charges were laid against me and withdrawn, there is
no possible reason why ASIC should retain my personal file.  request that you
immediately return the file to me, orin the event that ASIC maintains the right to
retain the file, provide a copy of the papers in the file to me.

Further | make the following request under the Freedom of Information Act on
the basis of public interest as I have grave concerns that ASIC acted either



illegally or outside of its powers in first seizing my personal files, then refusing to
return them to me or give me access to them, or to provide copies of them, and
then in subsequently charging me without basis.

Please provide me with copies of the following documents in relation to the
seizure of my file and the charge that ASIC laid and subsequently withdrew

against me:

1. The warrant relatini to tie seizure of the file from _

2. The affidavits provided to the Court by ASIC in relation to gaining the
warrant.

3. Any documents including file notes relating to the charge that was laid by
ASIC against me and subsequently withdraw including those documents
recording the consideration of the decision to charge me, including but
not limited to:

(a)
(b)

(c)
(d)

the list of documents ASIC seized from -in November or
December 2005

the list of documents ASIC seized or copied during a night-time raid
on the offices of | S - o 2round May 2006.

All documents including file notes and hand written notes regarding
the decision to charge me,

All documents including file notes relating to why ASIC retained the
file despite my repeated requests for its return.

Yours sincerely,



Divider Tab No. 32



Australian Securities & Investments Commission

Level 24, 120 Collins Street

Our Reference: 56137/12 Melbourne VIC 3000
GPO Box 9827 Melbourne VIC 3001
Telennore 07092863200

Facsimile: (03) 9280 3444

18 January 2013

By email:

Dear

Request Under the Freedom of Information Act 1982
For Access to Documents

I refer to your request under the Freedom of Information Act 1982 ('FOI Act") received by this
office on 29 November 2012 in which you sought access to the following documents:

1. The warrant re!au'ni to the seizure of the file from —

2. The affidavits provided to the Court by ASIC in relation to gaining the warrant.
3. Any documents including file notes relating to the charge that was laid by ASIC

against me and subsequently withdraw including those documents recording the
consideration of the decision to charge me, including but not limited to:
(a) the list of documents ASIC seized fron-n November or December
2005

() the list of documents ASIC seized or copied during a night-time raid on the
offices o in or around May 2006.

(c) All documents including file notes and hand written notes regarding the
decision to charge me.

(d) All documents including file notes relating to why ASIC retained the file
despite my repeated requests for its return. r

I am the authorised decision-maker for the purposes of section 23 of the Act.

I note that iour letter also included a general request for the return of a file marked

Your request for ASIC to return the file

As discussed yesterday, I advise that scarches for a file named- were

conducted and no file with that title was located.
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A file titled-has been identified and it does not match the description of the file in your
letter. This file has contents that are dated no later than 2003 and the documents are not all
financial and taxation records. The file contains the following:

- Letters to you from
- Letters to you from

How to write a financial plan and financial analysis
- I o ments

- Draft media releases relating to _

If lhe-ﬁle is the file that you are refemring to, please contact me on 9280 3382 or email
fiona.crowe(@asic.gov.au

Your letter referred to contacting Mr Oliver Kohler and Mr s Dale-Jones. I am advised
by Mr Kohler that he does not recall seeing a file marked speaking to you

about this file, or receiving a written request for it from you.
I can also confirm that Mr Angus Dale- Jones no longer works at ASIC, as you are aware.
Although Mr Dale-Jones no longer works at ASIC, enquiries have also been made with his

assistants who could not recall this matter. I also advise that searches of Mr Dale-Jones emails
have been conducted and no records relating to you were located.

Your FOI request

I have conducted a search in response to the FOI request. I have interpreted references in your
request for "my file" as a reference to the ﬂ

Parts 1 and 2 of your request

Parts 1 and 2 are framed as relating to a warrant and affidavits prepared to obtain a warrant.
I advise that no documentation exists as described in parts 1 and 2 of your request. This is
because the material that was produced to ASIC was not produced under a warrant, but,
instead, produced under notice. The ASIC Act provides ASIC with the power for documents
to be produced under notice.

ASIC's power to inspect and compel production of documents is different from the power to
apply for and execute a search warrant.

I can confirm that no warrant was obtained by ASIC and therefore as no documents exist for
parts 1 and 2 of your request, this information is refused under section 24A of the Act.

Section 24A - Requests may be refused if documents cannot be found, do not exist or
have not been received

Section 24 A stlates:

(1) An agency or Minister may refuse a request for access to a document if:
(a) all reasonable steps have been taken to find the document; and

(b) the agency or Minister is satisfied that the document:
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(1) is in the agency's or Minister's possession but camnot be
found; or

(ii) does not exist.

Part 3 — documents relating to the charges and withdrawal of charges

I have interpreted part 3 of your request as a request for documents that record the decision to
charge you and the decision to withdraw the charges. This includes the actual charges and
documents where the withdrawal of those charges is mentioned.

The decision to investigate was by way of a referral to a specialist team within ASIC. I have
included this documentation as relevant to the decision to charge you.

I have identified 13 documents referred to in the attached schedule. This information is also
covered by Part 3(c) of your request.

Parts 3(a) and 3(b)

Parts 3(a) and 3(b) of your request is for lists of documents purportedly seized by ASIC. As
no warrant exists, no documents were 'seized' by ASIC.

Part 3(b) refers to documents seized or copied during a purported night time raid in or around
May 2006. I am advised that ASIC investigators involved in the -nvestigation are
unaware of any such raid occurring.

A number of notices were served on EAS part 3 of your request is for documents
recording the decision to charge and withdraw the charge, I have interpreted this part of your
request as a list of all documents produced under notices served between November and
December 2005 and May 2006, which were considered in relation to the decision to charge

you.

This would involve creating a list for you and I provide the following information about
creating a list of the relevant documents produced under notice.

There is a substantial list of documents produced under notice to ASIC stored in an internal
ASIC database. The right to access under the FOI Act is to existing documents, rather than to
information. However, where a document can be produced from an electronic record, it will
also fall within the terms of the FOI Act. Subsection 17(1) provides that where ASIC could
produce a written document containing the information in a discrete form by using a
computer, the request is to be dealt with as if it were a request for access to a written
document containing that information.

That being said, subsection 17(2) provides that an agency is not required to comply with this
provision if to do so would substantially and unreasonably divert ASIC's resources from its
other operations.

I am satisfied that the production of a list of documents produced under notice to ASIC from
the internal database would substantially and unreasonably divert ASIC's resources from its
other operations. I am advised that in order to produce a list of documents by the dates you
have mentioned would involve searching for the dates at which the notices were issued or
around the time frames specified. The information would then need to be manually checked to
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respond to the actual terms of your request. [ am advised that it would take many hours to
analyse the lists specifically addressing parts 3(a) and 3(b) of your request.

I have also taken into consideration the work involved in assessing and editing the list for
release. The list would provide document descriptions and in some instances, it may not be
appropriate to disclose to you and confirm what documents were provided to ASIC under the
notice provisions. This is because the list of documents that you have requested do not relate
solely to you and there are still matters before the courts and ongoing operational issues
which would need to be considered. The effect of this is that an Analyst within ASIC and
resources from the ASIC Enforcement Team would be needed to check the document
description of the documents and provide advice on the disclosure of the list.

This would substantially and unreasonably divert the resources of ASIC staff from its
operations of investigating and prosecuting.

I am thercfore satisfied that ASIC is not required to create the list of documents from an
electronic record in response to your FOI request.

Part 3(c) — all documents including file notes and hand written notes regarding the
decision to charge me

I have identified 13 documents relating to the decision to charge and withdrawal of charges.
These documents are identified in the attached schedule.

Part 3(d) — all documents including file notes relating to why ASIC retained the file
despite my repeated requests for its return.

I have not located documents relevant to part 3(d) of your request. In this regard, I note that
you have nominated Oliver Kohler and Angus Dale-Jones in your letter as having knowledge

of the request for the return of your file. As stated earlier, the searches conducted have not
located a file titled ior requests for the return of a file. 1 have not located

documentation falling within the terms of part 3(d) of your request and I refer you to
section 24A of the FOI Act, as previously cited.

Decision

As documents were only identified for part 3(c) of your request, I advise that I have decided
to release the documents marked "Release” on the attached Schedule.

I advise that I have decided not to release the documents marked "Exempt" in the attached
Schedule, under your request, on the grounds that the documents are exempt from release for
the following reasons.

Section 37 — Documents affecting enforcement of law and protection of public safety
Documents 12 and 13 are exempt under paragraph 37(2)(b), which states:

A document is an exempt document if its disclosure under this Act would, or could
reasonably be expected to:

(b) disclose lawful methods or procedures for preventing, detecting, investigating, or
dealing with matters arising out of, breaches or evasions of the law the disclosure of
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which would, or would be reasonably likely to, prejudice the effectiveness of those
methods or procedures;

I am also satisfied that the disclosure would disclose ASIC methods and procedures for
investigating or dealing with matters arising out of alleged breaches or evasions of the law.
While the existence of charges being approved and later withdrawn is of no 'surprise', the
methods and procedures applied by ASIC in determining to take action, or withdraw action, is
not a matter that is widely known. The release of this type of information would prejudice the
effectiveness of those procedures for dealing with matters arising out of alleged breaches of
the law. This is because the disclosure of the information ASIC considers when deciding the
types of matters it will action further, or decide to cease actioning, would allow certain
persons to evade enforcement and avoid scrutiny.

Section 42 - Documents subject to legal professional privilege
Documents 4, 5, 6, and 7 are exempt under section 42 of the FOI Act, which states:

(1) A document is an exempt document if it is of such a nature that it would be privileged
from production in legal proceedings on the ground of legal professional privilege.

The information contains confidential legal advice sought and provided to ASIC and legal
professional privilege arises.

I have considered the following elements of legal professional privilege:

o whether there is a legal adviser-client relationship

o whether the communication was for the purpose of giving or receiving legal advice or
for use or in connection with actual or anticipated litigation

e whether the advice given is independent

e  whether the advice given is confidential

I am satisfied that a lawyer-client relationship exists between ASIC and the legal adviser and
confidential legal advice was provided.

Cga

The dominant purpose of the documents was either obtaining or the giving of legal advice for
the purposes of your charges.

Section 47C — Public interest conditional exemptions—deliberative processes

Documents 3, 5, 6, 7, 9, 10, 11, 12, and 13 are also exempt under section 47C of the FOI Act.

This section states:

A document is conditionally exempt if its disclosure under this Act would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or
recommendation obtained, prepared or recorded, or consultation or deliberation that
has taken place, in the course of, or for the purposes of, the deliberative processes
involved in the functions of:

(a) an agency;

The deliberative process is ASIC's thinking process. I acknowledge that you are aware of the
final decision to withdraw the charges; however the deliberative processes which led to this
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outcome are not released to you. These documents are concerned with decision-making by
ASIC, specifically the decision whether or not to proceed with a prosecution.

Documents 12 and 13 would also disclose ASIC's case selection criteria and information from
ASIC's confidential database as well as options and recommendations.

Section 47C is a conditional exemption and is subject to the public interest test.

Section 47E — Public interest conditional exemptions—certain operations of agencies

Documents 3, 5, 6, 7, 8, 9, 10, 11, 12 and 13 are also exempt under section 47E of the
FOI Act.

Section 47E provides:

A document is conditionally exempt if its disclosure under this Act would, or could
reasonably be expected to, do any of the following:

(d) have a substantial adverse effect on the proper and efficient conduct of the
operations of an agency.

The disclosure of these documents would result in an adverse affect on the proper and
efficient conduct of ASIC's operations.

Part of ASIC's regulatory role includes enforcement. For ASIC to be able to investigate and
regulate appropriately, it relies on information from external third parties. The proper and
efficient conduct of ASIC depends on receiving that information and treating it as
confidential.

The documents also contain criteria used for decision-making relating to the charges. The
release of this type of document would prejudice ASIC’s operations by revealing the policies
and criteria that guide the allocation of ASIC’s investigative resources and the manner in
which ASIC undertakes its investigative and prosecution function.

ASIC's roles of receiving, assessing and investigating reports of misconduct is a significant
function of ASIC. The documents containing discussion about the charges should not be
disclosed because it would provide forewarning of the confidential considerations used by
ASIC. The disclosure of information that was used to reach this decision would adversely
affect the proper and efficient conduct of ASIC's operations.

ASIC also treats information provided from third parties as confidential. The release of this
kind of information to you may lead to a decrease in sources who are willing to come forward

and provide that information. This would have a substantial and adverse affect on the
intelligence gathering operations of ASIC.

Section 47E is a conditional exemption and is subject to the public interest test.

Public interest

The FOI Act provides that access must be given to a conditionally exempt document unless in
the circumstances access would on balance be contrary to the public interest.
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As required by section 11A of the FOI Act I have considered whether the release of
conditionally exempt documents would, on balance, be contrary to the public interest.

In particular, [ have considered the following factors outlined in subsection 11B(3) as being
factors favouring access to the document in the public interest:

1. Access to the documents would promote the objects of the FOI Act (including all
matters set out in sections 3 and 3A).

I have considered the matters outlined in sections 3 and 3A which state that the FOI Act
promotes disclosure of documents held by the Government of the Commonwealth.

2= Access to the documents would inform debate on a matter of public importance.
The information contained in the documents relates to the charges against you. It is known
that the charges were withdrawn and finalised in 2007. I do not consider that the information
contained in the documents would now inform debate on a matter of public importance.

3. Access to the documents would promote effective oversight of public expenditure.

I note that costs were awarded by the Court and that the order was complied with. I therefore
do not find that disclosure of the documents would promote effective oversight of public
expenditure.

4. Access to the documents would allow a person to access his or her personal
information

The documents contain information about ASIC's processes relating to the charges against
you and the withdrawal of those charges. I consider that any benefit that lics in disclosure is
outweighed by the adverse affects on ASIC’s operations and deliberative processes as
outlined above.

[ find that, on balance, disclosure of the conditionally exempt documents would be contrary to
the public interest. I find, therefore, that these documents are exempt from release under
section 47C and paragraph 47E(d) of the FOI Act, in addition to the exemption under
sections 37 and 42, where applicable.

Section 22
Section 22 of the FOI Act provides that:

o where an agency decides not to grant access to a document on the ground that it is an
exempt document; and

e it is possible for the agency to make a copy of the document with such deletions that
the copy would not be an exempt document; and

e it is reasonably practicable for the agency, having regard to the nature and extent of
the work involved in deciding on and making those deletions and resources available
for that work, to make such a copy:

the agency shall, unless it is apparent from the request or as a result of consultation by the
agency with the applicant, that the applicant would not wish to have access to such a copy,
make, and grant access to, such a copy.
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I have considered whether, under section 72 of the FOI Act, it is possible to release the
exempt documents with deletions such that the documents would no longer be exempt. I am
of the view that such deletions would be so extensive that the exempt documents would either
be misleading or unintelligible. I am therefore satisfied that it is not practical to edit the

documents for part release.

Please note that no charges have been applied to this FOI request. A copy of the released
documentation is attached to this letter.

Review Rights

I provide you with the following information as required by section 26 of the FOI Act.

If you are dissatisfied with the decision:

1. You may, within 30 days after the day on which you have been notified of this decision,
apply in writing to ASIC for a review of my decision by another ASIC officer under
section 54B of the FOI Act. This request should be addressed to me or to the Senior
Manager, Administrative Law GPO Box 9827 SYDNEY or by email to

foirequest(@asic.gov.au

2. You may apply in writing to the Australian Information Commissioner for a review of my
decision under section 54N of the FOI Act. Correspondence should be addressed to the
Office of the Australian Information Commissioner at
GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

3. You may lodge a complaint to the Australian Information Commissioner in respect to the
conduct of ASIC in the handling of this request. Correspondence should be addressed to
the Office of the Australian Information Commissioner -

GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

If you have any questions please contact me on 03 9280 3382 or fiona.crowe(@asic.gov.au

Yours sincerely

Fiona Crowe
(Authorised decision-maker under subsection 23(1) of the FOI Act)

-

For the Australian Securities and Investments Commission
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Schedule of Documents
No | Description of document Date No of | Decision | Relevant
pages | onaccess | section
1| Letter to [ N 12/9/2007 1 Release
2 Prosecution Notice 12/9/2007 4 Release
3 Internal ASIC email 4/12/2007 1 Exempt 47C, 47E
4 Fax to ASIC from third party 3/12/2007 2 Exempt 42
5 ASIC file note 21/11/2007 1 Exempt 42, 47C,
47E
6 ASIC letter to third party 20/11/2007 3 Exempt 42, 47C,
47E
7 ASIC file note 21/11/2007 1 Exempt 42, 47C,
47E
8 Letter to ASIC from third party and attachment | 14/11/2007 5 Exempt 47E
9 ASIC file note 19/11/2007 1 Exempt 47C, 47E
10 | Internal ASIC email chain 9/11/2007 2 Exempt 47C, 47TE
11 | Internal ASIC email 9/11/2007 1 Exempt 47C, 47E
12 | Document confirming referral of investigation 13/07/2009 2 Exempt 37(2)(b),
to ASIC specialist team accepted 47C, 47E
13 | Document confirming referral of mvestlgatlon 13/07/2009 2 Exempt 37(2)(b),
to ASIC specialist team accepted 47C, 47E
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+1100 -----
To: <foirequest@asic.gov.au>
Subject Freedom of Information
s request
To Whom It May Concern,

I write to ASIC, to request access to documents regarding the Administration Appeals Tribunal case
I nd Australian & Investments Commission T file reference
——

I request access to all documents, including but not limited to the brief to legal advisors, external

legal advice, advice from internal legal advisors to ASIC, communications between legal advisors and

ASIC personnel etcetera. All documents regarding the case. Legal Professional Privilege does not .
apply in this case, as ASIC has engaged in crimes, fraud and improper purposes. ASICS, interhal, and = D il

H
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any external, lega!l advisors, were used in the commission and furtherance of crimes, frauds, and
improper conduct, as such there are no legal privileges.

ASIC committed a fraud against the Administration Appeals Tribunal in this case, in addition to
furthering crimes, frauds, and improper purposes. It cannot be said that fegal privilege applies as it is
not in the public interest for a government agency to commit fraud against the judiciary, or furthering

crimes, frauds, and improper purposes. ASIC engaged in offences against me at the AAT.

I request exemption to all costs and charges on the grounds of hardship created by ASIC's

furtherance of crimes, frauds, and improper purposes, and ASIC's support for criminal offences

committed under the Corporations Act 2001, and against me. ASIC continues to support

H and Officers engaging in victimisation of a whistleblower, and knowingly support
etrimental conduct.

I have not earned an income for over 2 years, and ASIC supports. continuing to charge interest,
fees, and charges on my accounts. I am currently 305 days past due on my mortgage, and similarly
past due on my credit card to- as I am unable to pay a sult to the involvement of
government agencies in supporting the criminal offences of ASIC is fully cognisant of this
situation, and fails to act, fails to take out an injunction, which was the basis case that was to be
reviewed by the AAT, however ASIC committ aud to avoid decisions being reviewed. I remain an
employee, and a protected whistleblower, of however, ASIC knowingly commits offences under
various acts to support this criminal behaviour.

Piease send ail documents to the foliowing address.

Yours sincerely,
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ASIC

Australian Securities & Investments Commission

Level 24, 120 Collins Street
Our Reference: 56145/12 Melbourne VIC 3000
GPO Box 9827 Melbourre VIC 3001
BEERSRINPTEDE P PETK E

TFacsimile: 1037 9280 244

10 January 2013

Request Under the Freedom of Information Act 1982
For Access to Documents

I refer to your request under the Freedom of Information Act 1982 (FOI Act) received by this
office on 11 December 2012 in which you sought access to the following:

i ... documents regarding the Administration Appeals Tribunal case and
Australian & Investments Commission AAT file
reference

I request access to all documents, including but not limited to the brief to legal
advisors, external legal advice, advice from internal legal advisors to ASIC,
communications between legal advisors and ASIC personnel etcetera. All
documents regarding the case.”

I am the authorised decision-maker for the purposes of section 23 of the Act.

In processing your request, I have assumed that you do not seek access to email and letter
communications between you and ASIC. If you do seek access to thesc documents, please
advise and they will be provided to you. In addition to emails and letters, this material also
consists of submissions and copies of case law filed and served as part of the hearing.

I have identified the documents which come within the terms of your request. I confirm that
external legal advice was not obtained. A search of documents, including emails, has been
conducted with Mr Matt Povey of the ASIC Chief Legal Office. Mr Povey had carriage of
this matter and represented ASIC at the AAT hearing. He prepared documentation regarding
the AAT hearing and communicated information to other ASIC personnel. [ am therefore
satisfied that the documentation located falls within the terms of your request. This material
consisted of two folders.

1. The Chief Legal Office File
2. Mr Povey's emails and attachments
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I advise that multiple duplicates of documents were located during the search.

Decision

I have decided to release the documents marked "Release" on the attached Schedule 1. These
are documents 1, 2, 6, 12, 13, 15, 24, 25. 28, 29, 30, 31, 32 and 33. A copy of these
documents is provided with this letter.

Please note that page 1 of document 28 has been assessed only. The remaining 20 pages is an
email from you dated 30/4/2012. As previously advised, if you require another copy of your
own email, please notify me.

I advise that I have decided not to release the documents marked "Exempt" in the attached
Schedule 1, on the grounds that the documents are exempt from release for the reasons set out
in this letter.

The following documents are exempt under section 42 of the FOI Act:

Documents 3, 4, 5, 7, 8, 9, 10, 11, 14, 16, 17, 18, 19, 20, 21, 22, 23, 26, 27, 34, 35, 36, 37, 38,
39,40, 41, 42, 43, 44, 45, 46 and 47.

Section 42 - Documents subject to legal professional privilege
Section 42 of the FOI Act provides:

(1) A document is an exempt document if it is of such a nature that it would be privileged
from production in legal proceedings on the ground of legal professional privilege.

I am satisfied that privilege exists. The information contains confidential legal advice
provided intemnally to ASIC by qualified lawyers of ASIC and legal professional privilege
arises.

I have considered the following elements of legal professional privilege:

o whether there is a legal adviser-client relationship

e whether the communication was for the purpose of giving or receiving legal advice or
for use or in connection with actual or anticipated litigation
whether the advice given is independent

e whether the advice given is confidential

I am satisfied that a lawyer-client relationship exists between ASIC and its Chief Legal Office
where independent and confidential legal advice was provided by a qualified lawyer acting in
their capacity as a professional legal adviser to ASIC.

The dominant purpose of the documents is either obtaining or the giving of legal advice for
the purposes of the AAT matter.

I am also satisfied that privilege has not been waived.
The following documents are conditionally exempt under section 47C of the FOI Act:

Documents 4, 5, 7, 8, 9, 10, 11, 14, 16, 17, 18, 19, 20, 21, 22, 23, 26, 27, 34, 35, 36, 37, 38,
39, 40, 41, 42, 43,44 , 45,46 and 47.
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Section 47C — Public interest conditional exemptions--deliberative processes
Section 47C provides:

(1) A document is conditionally excmpt if its disclosure under this Act would
disclose matter ( deliberative matter ) in the nature of, or relating to, opinion, advice
or recommendation obtained, prepared or recorded, or consultation or deliberation
that has taken place, in the course of, or for the purposes of, the deliberative processes
involved in the functions of:

(a) an agency;

The deliberative process is ASIC's thinking process. The disclosure of opinions, consultations,
recommendations and deliberations which have taken place for an AAT application would be
likely to hinder the capacity of ASIC to fully consult internally and for thorough and accurate
information to flow to the Chief Legal Office.

The following documents are conditionally exempt under section 47E of the FOI Act:

Documents 4, 5, 7, 8, 9, 10, 11, 14, 16, 17, 18, 19, 20, 21, 22, 23,26, 27, 34,35, 36, 37, 38,
39, 40, 41, 42, 43, 44 , 45, 46 and 47.

47E - Public interest conditional exemptions--certain operations of agencies

The documents contain information about certain operations of ASIC and are exempt under
section 47E(d) of the Act.

Section 47E(d) provides:

A document is conditionally exempt if its disclosure under this Act would, or could
reasonably be expected to, do any of the following:

(d) have a substantial adverse effect on the proper and efficient conduct of
the operations of an agency.

ASIC's roles of receiving, assessing and investigating reports of misconduct is a significant
function of ASIC. It is important that applications to the AAT can be appropriately considered
and that advice from ASIC's Chief Legal Office and Specialist Team Leaders or other areas
can be sought and provided. The advice provided from those within ASIC who have expertise
may reveal the type of information and criteria that is used to reach an outcome. The internal
documents relating to the AAT hearing should not be disclosed because it would provide
forewarning of the confidential considerations used by ASIC. Certain documentation is filed
and served for the AAT hearing for the conduct of that hearing in line with the Tribunal
procedures. The disclosure of any additional information that was used to assist in the
preparation of the hearing documents would adversely affect the proper and efficient conduct
of ASIC's operations.

Public interest

The FOI Act provides that access must be given to a conditionally exempt document unless in
the circumstances access would on balance be contrary to the public interest.

As required by section 11A of the FOI Act [ have considered whether the release of
conditionally exempt documents would, on balance, be contrary to the public interest.
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In particular, I have considered the following factors outlined in subsection 11B(3) as being
factors favouring access to the document in the public interest:

1. Access to the documents would promote the objects of the FOI Act (including all
matters set out in sections 3 and 3A).

I have considered the matters outlined in sections 3 and 3A which state that the FOI Act
promotes disclosure of documents held by the Government of the Commonwealth.

2 Access to the documents would inform debate on a matter of public
importance.

The information contained in the documents relates to the Tribunal hearing. Although the
matter is of importance to you, 1 do not consider that the information contained in the
documents would inform debate on a matter of public importance.

3. Access to the documents would promote effective oversight of public expenditure.

I do not find that disclosure of the documents would promote effective oversight of public
expenditure.

4. Access to the documents would allow a person 10 access his or her personal
information

The documents contain your personal information including identity and details of your
application to the AAT. This information is already publicly available from the AAT
published decision and, for this reason; release of this information would merely confirm
already publicly available information. L consider thal ary public benefit that lies in disclosure
is outweighed by the adverse affects on ASIC’s operations and deliberative processes as
outlined above.

I find that, on balance, disclosure of the conditionally exempt documents would be contrary to
the public interest. I find, therefore, that these documents are exempt from release under
section 47C and 47E(d) of the FOT Act, in addition to the excmption under section 42, where

applicable.
Section 22
Section 22 of the FOI Act provides that:

o where an agency decides not to grant access to a document on the ground that it is an
exempt document; and

e it is possible for the agency to make a copy of the document with such deletions that
the copy would not be an exempt document; and

e it is reasonably practicable for the agency, having regard to the nature and extent of
the work involved in deciding on and making those deletions and resources available
for that work, to make such a copy:

the agency shall, unless it is apparent from the request or as a result of consultation by the
agency with the applicant, that the applicant would not wish to have access to such a copy,
make, and grant access to, such a copy.



10 January 2013

I have considered whether, under section 22 of the FOI Act, it is possible to release the
exempt documents with deletions such that the documents would no longer be exempt. I am
of the view that such deletions would be so extensive that the exempt documents would either
be misleading or unintelligible. I am therefore satisfied that it is not practical to edit the
documents for part release.

[ have decided to waive the charges. A copy of the released documentation is attached to this
letter.

Review Rights

I provide you with the following information as required by scction 26 of the FOI Act.
If you are dissatisfied with the decision:

1. You may, within 30 days after the day on which you have been notified of this decision,
apply in writing to ASIC for a review of my decision by another ASIC officer under
section 54B of the FOI Act. This request should be addressed to me or to the Senior
Manager, Administrative Law GPO Box 9827 SYDNEY

2. You may apply in writing to the Australian Information Commissioner for a review of my
decision under section 54N of the FOI Act. Correspondence should be addressed to the
Office of the Australian Information Commissioner at -

GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

3. You may lodge a complaint to the Australian Information Commissioner in respect to the
conduct of ASIC in the handling of this request. Correspondence should be addressed to
the Office of the Australian Information Commissioner -

GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

Yours sincerely

Fiona Crowe
(Authorised decision-maker under subsection 23(1) of the FOI Act)
For the Australian Securities and Investments Commission
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Schedule 1: _
No. | Description — Chief Legal | Date Pages | Decision on | Relevant
Office File access sections
1. | File cover | Undated 1 Release
2. AAT application form with | 17/5/2012 2 Release
handwritten comments -
3. | Mr Povey's file note 23/8/2012 1 Exempt 42
4. | Mr Povey's file notes 3/7/2012 4 Exempt |42, 47C, 47E(d),
5. Mr Povey's file note 8/6/2012 1 Exempt | 42,47C, 47E(D)
6. Calendar e for mecting re | 8/6/2012 1 Release
AATWliscussion -
7. Internal ASIC emails 6/6/2012 2 Exempt 42.47C, 47E(d)
8. Internal ASIC cmails | 6/6/2012 2 Exempt 42, 47C, 47E(d)
9. Internal memo with attachments | 26/4/2012 13 Exempt 42, 47C, 47E(d)
10. | Internal ASIC emails 6/6/2012 1 Exempt 42, 47C, 47E(d)
11. | Internal ASIC emails 6/6/2012 1 Exempt 42, 47C, 4TE(d)
12. | Email from AAT to ASIC 24/8/2012 1 Release
13. | Letter from AAT to ASIC 24/8/2012 2 Release
14. | Respondents draft submissions Undated 6 Exempt 42, 47C, 4TE(4)
for AAT  hearing (with
_handwritten comments)
15. | Letter from AAT to ASIC 31/5/2012 1 Release
16. | Internal briefing note 26/5/2012 1 Exempt 42, 47C, 47E
Schedule 1 continued: o
No. | Description — Mr Povey Date Pages | Decision Relevant
emails folder sections
17. | Imternal  ASIC  email and | 17/07/2012 7 Exempt 42, 47C, 478
attachment
18. | Internal ASIC emails 17/7/2012 1 Exempt 42, 47C, 4TE(d)
19. | Internal ASIC emails 3/7/2012 1 Exempt 42, 47C, 47E(d)
20. | Internal ASIC emails 6/6/2012 1 Exempt 42, 47C, 47E(d)
21. | Internal ASIC emails 6/6/2012 2 Exempt 42, 47C, 47TE(d)
72, | Internal ASIC emails and | 26/6/2012 1 Exempt 42, 47C, 47E(d)
attached draft document
23. | Internal ASIC emails 29/8/2012 1 Exerapt 42, 47C, 4TE(d)
24. | Letter from AAT to ASIC 4/7/2012 1 Release
25. | Directions from AAT 3/7/2012 1 Release
26. | Internal ASIC emails 9/7/2012 1 Exempt 42, 47C, 47E(d)
27. | Iternal ASIC emails 11/7/2012 1 Exempt 42, 47C, 4TE(d)
28. | Page 1 of email 'Confirmation 17/7/2012 1 Release
of ASIC's position'
29. | Email NN v ASIC | 11/7/2012 1 Release
AA Proceeding
No.
30. Emm ASIC | 12/72012 |2 Release
AAT elbourne pProceeding
No. NG
31. | Email I v ASIC | 11/7/2012 2 Release

AAT Melbourne Proceeding
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No.

32. | Email 1ASIC' 17/7/2012 1 Release
33. | Letter to || lfrom ASIC | 16/3/2012 2 Release
(with handwritten comments)
34. | Internal ASIC emails 11/7/2012 2 Exempt 42, 47C, 47E(d)
35. | Internal ASIC emails 24/8/2012 1 Exempt 42, 47C, 47E(d)
36. | Internal ASIC emails and | 22/6/2012 8 Exempt 42, 47C, ATE(d)
attached document
37. | Internal ASIC emails 24/8/2012 2 Exempt 42, 47C, 4TE(d)
38. | Internal ASIC emails 27/6/2012 2 Exe_@t 42, 47C, 47E(d)
39. | Internal ASIC eruail 27/6/2012 1 LCxempt 1 42, 47C, 47E(d)
40. | Internal ASIC email 27/6/2012 2 Exempt 42, 47C, 47E(d)
41, | Internal ASIC email 03/07/2012 1 Excempt 42, 47C, 47TE(d)
42. | Internal ASIC email 6/06/2012 2 Exem_pt 42, 47C, 47E(d)
43. | Internal ASIC email 11/07/2012 2 Exempt 42, 47C, 47TE(d)
44. | Internal ASIC email 11/7/2012 1 Exempt 42, 47C, 47E(d)
45. | Email chain|j | - | 1272012 |3 Exempt 42, 47C, ATE(d)
Australian Securities &
Investments Commission AAT
Melbourne Proceeding No.
TR
46. | Email chain ' - v | 18/7/2012 1 Exempt 42, 47C, 4TE(d)
ASIC'
47. | Intermal ASIC email 18/7/2012 2 Exempt 42, 47C, 4TE(d)
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Date: 24/3/2013

Freedom of Information Request ;1)_(7 C G ai\
The Senior Manager \o A
Administrative Law Team P&
Australian Securities & Investments Commission T /(7[ /2( IS
GPO Box 9827
SYDNEY NSW 2001

This is a request pursuant to the Freedom of information Act.

| am seeking the assessment and/or report,including but not limited to any assessment, report,
advice, memarandum, note or similar record or document whether in written or electronic form

prepared by or under the direction of Mr. Patrick Foran of ASIC Breach and Misconduct activity in

relation to complaints made to ASIC about the conduct by

To assist in identifying the particular documents to which this request relates, | am one of the
victims of conduct by acting allegedly under the direction and control of the

and
-ASIC Commissioner Peter Kell in his testimony at the Senate Inquiry, recommended that

victims resubmit their senate testimony to ASIC via Mr. Matthew Abbott. The Senate Committee

recommended —that ASIC investigate the_

On 21°% December 2012 | received a call from Mr. Patrick Foran (ASIC Breach and Misconduct)
informing me that he had been assigned to look into the allegations of misconduct by

_ Following the telephone call | contacted ail victims of the alleged

misconduct and informed them to resubmit their senate submission and evidence of misconduct to

Mr. Foran. This request is for the report, assessment and/or report created by or at the direction of
Mr. Patrick Foran containing the complaints, the conduct, the relevant legislative provisions,
assessment and recommendations.

| have a personal interest in this information and consider the information is not confidential
because the allegations of [ isconduct are already matters of public record having

been widely published in the major media and has been the subject of a Senate Committee Inquiry.

Notices under the FOI Act may be sent to me at:

10 APR 2013
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ASIC

Austalian Gecurities & Investments Commissienl

Our Reference: 15021/13
Level 24, 120 Collins Street
Melbourne VIC 3000

6 May 2013 GPO Box 9527 Melbourne VIC 3001

R T TR
Facsinile: (03) 9230 3444

ASIC website: www.asic.goy au

Request under the Freedom of Information Act 1982
For Access to Documents

I refer to your request under the FJ reedom of Information Act 1982 (F OI Act) received by this
office on 6 April 2013 in which you sought access to the assessment document prepared by

Mr Patric concerning complaints (reports of misconduct) made to ASIC about the
conduct b
et

I am the authorised decision-maker for the purposes of section 23 of the Act.

[ have identified the assessment documents which come within the terms of your request.
These are listed in the Schedule to this letter. Please note that at the time of your request and
to date, Mr Patrick Foran has not commenced the assessment of your report of misconduct. [
can confirm that no other analyst or ASIC staff member has completed an assessment within
the terms of your request under his direction. I can also confirm that there is no assessment
commenced in draft form.

The Schedule sets out the assessments prepared following reports of misconduct received by
ASIC about G | 2dvisc that one of the assessments included
attachments provided by the reporter of misconduct. One of these attachments is available
online. It therefore has not been included in your request as it is already available to the
public. This document is titled

and is dated March 2012. The additional attachments which are not publicly available have
been assessed for release.

Decision

I advise that I have decided not to release the docurnents marked “Exempt” in the attached
Schedule on the grounds that the documents are exempt from release for the following
reasons:

Paragraph 37(2)(b) - Documents affecting enforcement of law and protection of public
safety

The documents are exempt under paragraph 37(2)(b), which provides:
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A document is an exempt document if its disclosure under this Act would, or could
reasonably be expected to disclose lawful methods or procedures for preventing, detecting,
investigating, or dealing with matters arising out of, breaches or evasions of the law the
disclosure of which would, or would be reasonably likely to, prejudice the effectiveness of
those methods or procedures.

Reports of misconduct from the public are an important part of ASIC’s intelligence gathering
function. In assessing reports of misconduct, standard methods and procedures are used.

The release of the assessment would show the assessment procedure that ASIC applies to
reports of misconduct and would list the specific criteria and priorities that ASIC uses to
determine whether to take action. If the general public becomes aware of ASIC methods and
procedures used for preventing, detecting, investigating or dealing with alleged breaches or
evasions of the law, those methods and procedures will no longer be effective. The release of
the assessment would provide forewarning of the considerations used by ASIC to assess
reports of misconduct and of ASIC’s regulatory response.

Section 47C - Public interest conditional exemptions--deliberative processes

Section 47C provides that a document is conditionally exempt if its disclosure under this Act
would disclose matter (deliberative matter) in the nature of, or relating to, opinion, advice or
recommendation obtained, prepared or recorded, or consultation or deliberation that has taken
place, in the course of, or for the purposes of, the deliberative processes involved in the
functions of an agency.

The deliberative process is ASIC’s thinking process. The disclosure of the assessment would
reveal opinions, consultations, recommendations and deliberations which have taken place
during the assessment procedure and were applied to the report of misconduct. The disclosure
would be likely to hinder the capacity of ASIC to fully and properly consider reports of
misconduct.

This exemption is subject to the public interest test.

Paragraph 47E(d) — Public interest conditional exemptions—-certain operations of
agencies

Paragraph 47E(d) provides that a document is conditionally exempt if its disclosure under the
FOI Act would, or could reasonably be expected to have a substanlial adverse effect on the
proper and efficient conduct of the operations of an agency.

The disclosure of the assessment would have a substantial adverse effect on the proper and
efficient conduct of the operations of ASIC. This is because ASIC relies heavily on
information from the public to assist in identifying systemic misconduct. If those information
sources become restricted due to fear of disclosure, it will have a substantial and adverse
affect on ASIC’s operational ability to gather intelligence through reports of misconduct.

The disclosure of the assessment document would also provide details of the confidential
considerations used by ASIC. The confidential methodology used by ASIC should not be
made public as such information could assist persons to evade regulatory detection and action,
as it would provide forewarning of ASIC’s counsiderations.

This exemption is subject to the public interest test.

Section 47F — Public interest conditional exemptions--personal privacy
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The assessments also contain the names and personal information of persons who have lodged
reports of misconduct with ASIC. Personal information is defined in section 4 of the FOI Act.

Section 47F of the FOI Act states:

A document is conditionally exempt if its disclosure under this Act would involve the
unreasonable disclosure of personal information about any person.

The disclosure of this information would involve unreasonable disclosure of personal
information about third parties, namely, the persons who lodged reports of misconduct with
ASIC. I have taken into consideration the following:

the extent to which the information is well known;
whether the person to whom the information relates is known to be (or to have been)
associated with the matters dealt with in the document; and

e the availability of the information from publicly accessible sources.

It is acknowledged that the publicly accessible Senate Inquiry disclosed the existence of
reports of misconduct to ASIC. However, the identity of those who lodged the reports is not
well known. When persons lodge reports of misconduct with ASIC, their information is
considered to be confidential. In addition, the nature of the information is relevant to the
determination that disclosure would be unreasonable. This is because the personal information
extends beyond the identity of those persons. The assessment documents include details of
information that the person provided to ASIC relating to their report of misconduct, such as
details of their financial situation.

This exemption is subject to the public interest test.
Public interest

The FOI Act providcs that access must be given to a conditionally exempt document unless in
the circumstances access would on balance be contrary to the public interest.

As required by section 11A of the FOI Act, I have considered whether the release of
conditionally exempt documents would, on balance, be contrary to the public interest.

In particular, I have considered the following factors outlined in subsection 11B(3) as being
factors favouring access to the document in the public interest:

1. Access to the documents would promote the objects of the FOI Act (including all
matters set out in sections 3 and 3A).

I have considered the matters outlined in sections 3 and 3A which state that the FOI Act
promotes disclosure of documents held by the Government of the Commonwealth.

2, Access to the documents would inform debate on a matter of public
importance.

It is acknowledged that the issue of thms involved public
attention. However, given that there ar ct concerning similar issues

yet to be assessed, and possibly yet to be submitted to ASIC, I do not consider that that the




4-

06 May 2013

content of these particular documents would inform debate because disclosure would give an
incomplete view of the matter.

3. Access to the documents would promote effective oversight of public expenditure.

I do not find that disclosure of the documents would promote effective oversight of public
expenditure.

4. Access to the documents would allow a person to access his or her personal
information.

As previously advised, the assessments involve the personal information of third parties. The
release of the documents would not allow you to access your Own personal information.

[ find that, on balance, disclosure of the conditionally exempt documents would be contrary to
the public interest. The public benefit that lies in disclosure is outweighed by the adverse
affects on ASIC’s operational activities and deliberative processes. Those adverse affects
include prejudice to ASIC’s ability to obtain similar confidential information in the future.
The disclosure is also outweighed by the adverse atfect that disclosure could have in the event
that ASIC has determined or determines to take formal investigation or regulatory action into
the issues raised in the reports of misconduct.

[ find, thercfore, that documents 1 to 4 are exempt from release under section 47C,
paragraph 47E(d) and section 47F of the FOI Act, in addition to the exemption under
paragraph 37(2)(b). I find that document 5 is exempt from release under paragraph 47E(d)
and section 47F of the FOI Act.

Section 22

Section 22 of the FOI Act provides that:
e where an agency decides not to grant access to a document on the ground that it is an

exempt document; and

e itis possible for the agency to make a copy of the document with such deletions that
the copy would not be an exempt document; and

e itis reasonably practicable for the agency, having regard to the nature and extent of
the work involved in deciding on and making those deletions and resources available

for that work, to make such a copy:

the agency shall, unless it is apparent from the request or as a result of consultation by the
agency with the applicant that the applicant would not wish to have access to such a copy,
make, and grant access to, such a copy.

I have considered whether, under section 22 of the FOI Act, it is possible to release the
exempt documents with deletions such that the documents would no longer be exempt. [ am
of the view that such deletions would be so extensive that the exempt documents would be
rmisleading and unintelligible. I am therefore satisfied that it is not practical to edit the
documents for part release.

Review Rights

I provide you with the following information as required by section 26 of the FOI Act.
If you are dissatisfied with the decision: :
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1.

You may, within 30 days afier the day on which you have been notified of this decision,
apply in writing to ASIC for a review of my decision by another ASIC officer under
section 54B of the FOI Act. This request should be addressed to me or to the Senior
Manager, Administrative Law GPO Box 9827 SYDNEY or by email to
foirequest@asic.gov.au

You may apply in writing to the Australian Information Commissioner for a review of my
decision under section 54N of the FOI Act. Correspondence should be addressed to the
Office of the Australian Information Commissioner at:

GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

You may lodge a complaint to the Australian Information Commissioner in respect to the
conduct of ASIC in the handling of this request. Correspondence should be addressed to
the Office of the Australian Information Commissioner at:

GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

Yours sincerely

Fiona Crowe
(Authorised decision-maker under subsection 23(1) of the FOI Act)

For the Australian Securities and Investments Commission
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Schedule of Documents
No. | Description of Date No. Decision on access Relevant
document of sections
pages
1. ASIC assessment of | 5/3/2013 6 Exempt 37(2)(b), 47C,
report of misconduct 47E(d) and 47F
2. ASIC assessment of | 13/3/2013 | 8 Exempt 37(2)(b), 47C,
report of misconduct 47E(d) and 47F
3. ASIC assessment of | 25/3/2012 | 7 Exempt 37(2)(b), 47C,
|| report of misconduct 47E(d) and 47F
4, ASIC assessment of | 11/3/2013 | 6 Exempt 37(2)(b), 47C,
report of misconduct 47E(d) and 47F
5 Attachments to Undated 16 Exempt 47E(d) and 47F
document 4 which
were provided by the
reporter of

misconduct.
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BY EMAIL: FOIrequest@asic.gov.au

The Scenior Manager

Administrative Law Team

Australian Securities & Investments Commission
GPO Box 9827

SYDNEY NSW 2001

Private & Confidential

21 September 2012

Dear Sir or Madam,

Re: FOIrequest by Mr Brendan Ritson

This is a request pursuant to the Freedom of Information Act 1982 (Cth).

Please provide me with access to all documents in relation to my complaints

about ated 17 April 2012,

28 June 2012 and 5 September 2012, including (but not limited to) the following:
1. All documents created by ASIC; and

2. All documents sent to, and received from,-

Please forward the documents by way of email to the address below.

Kind regards,
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ASIC

Australian Secarities & Investments Commissian

Our Reference: 42948/12 Leve! 24, 120 Collins Street

Melbourne VIC 2000
GPO Box 9827 Meclbourne VIC 2001

2 October 2012

“elephone: (03) 924y 3200
Facsimile: (03) 5280 3444

ASIC website: wwwasic.govau

—
pexr D

Acknowledgment of Freedom of Information Request

[ refer to your letter of 21 September 2012, received by this office on 21 September
2012, and discussed with you on 1 October 2012.

You have sought access under the Freedom of Information Act 1982 iFOI Acti to the
i"iili g documents which relate to your complaints about

ated 17 April 2012, 28 June 2012 and 5 September 2012 (Complaints):

1. all internal documents created by ASIC which record ASIC's decision in

relation to your Complaints;
2. all documents which evidence communications between ASIC and-

Your request constitutes a valid application from 22 September 2012. Subject to
certain exceptions (for example where it becomes necessary to consult with affected
third parties in respect to the disclosure of documents caught by the terms of the
request) which may extend the processing time period, the FOI Act provides that an
application must be processed within 30 days after receipt of a valid application.

You should note that, while the first five hours of decision making is free of charge,
charges may be assessed for time spent in searching for and retrieving relevant
documents, decision-making time in excess of five hours, photocopying and postage.
You will be told the assessment of the amount to be charged at.the time of the
decision about access.



B

02 October 2012

Agency Publication Obligations

You are advised that Section 11C of the FOI Act requires ASIC to publish on our
public website, copies of any documents which may ultimately be released to you,
with the exception of personal information about any person, ot information
pertaining to the business, commercial or financial of any organisation or information
pertaining to the business or professional affairs of any person, where it would be
unreasonable to publish that information or documents in respect to which, the
necessary modifications to the document to be released would make the release of the

remainder of the document impractical. You are referred to the terms of section 11C.

Should you have any questions concerning the processing of your request please
contact me on telephone (03) 9280 3323.

Yours faithfully

Megan Dillon
Authorised Decision- maker pursuant to section 23(1) of the FOI act
for the Australian Sccurities and Investments Commission
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Our Reference: 42948/12

ASIC
9 OCtOber 20 1 2 Aastrakan Securtes & fmvestments Comnnssion

Level 24, 120 Collins Street
Melhourne VIC 3000
GPC Box 9327 Melbourne VIC 3001

Facsimile: (03) 9280 3444

S wrebstie wupasic.govidn

I

Request for access to documents under the Freedom of Information Act 1982

Thank you for your request under the Freedom of Information Act 1982 (FOI Act)
received by this office on 21 September 2012.

Your request

You have requested access under the FOI Act to the following documents

which relate to your complaints about
dated 17 April 2012, 28 June 2012 and 5 September 2012 (Complaints):

1. all internal documents created by ASIC which record ASIC's decision in
relation to your Complaints; and

2. all documents which evidence communications between ASIC and -

I am the authorised decision-maker under subsection 23(1) of the FOI Act for your
request.

Documents within the terms of your request

I have identified 6 documents which come within the terms of your request. These
are listed in the Schedule to this letter.

Decision

I have decided that the 6 documents are exempt or conditionally exempt under the
FOI Act and it is not in the public interest to release these documents. Accordingly,
I have decided not to release these documents.
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Reasons for decision

1) Section 37 — Documents affecting enforcement of law and protection of
public safety

Subsection 37(2) of the FOI Act states:

"4 document is an exempt document if its disclosure under this Act would, or could
reasonably be expected to.... (b) disclose lawful methods or procedures for preventing,
detecting, investigating or dealing with matters arising out of, breaches or evasions of the law
the disclosure of which would, or would be reasonably likely to, prejudice the effectiveness of
those methods or procedures...”.

Documents 1, 3, 4 and 5 disclose the methods and procedures for dealing with matters
arising out of breaches of the law that ASIC administers. Documents 3 and 4 show
the assessment procedure that was applied to the Complaints, and list the specific
criteria and priorities which ASIC used to determine whether to take action and
documents 1 and 5 demonstrate ASIC's regulatory response.

Reports of misconduct from the public are an important part of ASIC's intelligence
gathering function. In assessing reports of misconduct, standard methods and
procedures are used. I consider that disclosure of those methods and procedures
would, or would be reasonably likely to, prejudice the effectiveness of those methods
or procedures as it would provide forewarning of the considerations used by ASIC to
assess reports of misconduct, and of ASIC's regulatory response.

As such, [ am of the opinion that documents 1, 3, 4 and 5 are exempt from release
pursuant to paragraph 37(2)(b) of the FOI Act.

2) Section 45 — Documents containing material obtained in confidence

Subsection 45(1) of the FOI Act states:

"4 document is an exempt document if its disclosure under this Act would found an action, by
a person (other than an agency, the Commonwealth or Norfolk Island) for breach of
confidence.”

Documents 1, 2, 5 and 6 record information sent to, and received from, an external
third party in confidence.

ASIC must take reasonable measures to prevent unauthorised use and disclosure of
information it sends and receives in confidence in connection with its statutory
functions. Person or entities with whom ASIC communicates, and from whom ASIC
obtains information, would be less likely to cooperate and be forthcoming with
information if the information communicated could be released under the FOI Act.
Further, in the context of reports of misconduct, the release of such information could
result in public criticism of a third party, in circumstances where there has been no

formal finding of misconduct.
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As such, I am of the opinion that documents 1, 2, 5 and 6 are exempt from release
pursuant to subsection 45(1) of the FOI Act.

3) Section 47 — Documents disclosing trade secrets or commercially valuable
information

Subsection 47(1) of the FOI Act states:

"4 document is an exempt document if its disclosure under this Act would disclose (a) trade
secrets; or (b) any other information having a commercial value that would be, or could
reasonably be expected to be, destroyed or diminished if the information were disclosed".

Document 2 contains information about a third party’s client base and pricing. While
this information may be known by some, it would not be known by all of the third
party's competitors, and therefore may be of commercial value.

As such I am of the opinion that document 2 is exempt from release pursuant to
subsection 47(1) of the FOI Act.

4) Section 47C — Deliberative Processes

Subsection 47C(1) of the FOI Act states:

"4 document is conditionally exempt if its disclosure under this Act would disclose maiter
(deliberative matter) in the nature of, or relating to, opinion, advice or recommendation
obtained, prepared or recorded, or consultation or deliberation that has taken place, in the
course of, or for the purposes of, the deliberative processes involved in the functions of ... (@)
an agency"”.

A deliberative process involves the exercise of judgment in developing and making a
selection from different options. It is, in other words, an agency's thinking processes.

I consider that documents 3 and 4 disclose opinions, consultations, recommendations
and deliberations which have taken place in the course of the assessment procedure
that was applied to the Complaints.

As such, T am of the opinion that documents 3 and 4 are conditionally exempt from
release pursuant to subsection 47C(1) of the FOI Act. I note that section 47C is
subject to a public interest test.

5) Section 47E — Certain operations of agencies

Section 47E of the FOI Act states:

"4 document is conditionally exempt if its disclosure under this Act would, or could
reasonably be expected to, ... (d) have a substantial adverse effect on the proper and efficient
conduct of the operations of an agency”.

Documents 3 and 4 show the assessment procedure that was applied to
the Complaints, list specific criteria and priorities which ASIC uses to
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determine whether to take action, and disclose opinions, consultations,
recommendations and deliberations which have taken place in the course of ASIC's
deliberative process. Disclosure of these documents could have a substantial adverse
effect on the proper and efficient conduct of the operations of ASIC because it would
provide forewarning of the considerations used by ASIC to assess complaints and of
ASIC's regulatory respomnse.

Documents 1, 2, 5 and 6 record information sent to, and received from, an external
third party in confidence. In the course of exercising its functions and powers, ASIC
communicates with third parties on a confidential basis. The release of these
documents could have a substantial adverse effect on ASIC's operations because third
parties may be less likely to cooperate with ASIC if the information they provide
could be released under the FOL Act.

As such, I am of the opinion that documents 1,2,3, 4,5 and 6 are conditionally
exempt from release pursuant to section 47E of the FOI Act. I note that section 47E is

subject to a public interest test.
6) Section 47F — Personal privacy

Section 47F of the FOI Act states:

"4 document is conditionally exempt if its disclosure under this Act would involve the
unreasonable disclosure of personal information about any person "

Personal information is defined in section 4 of the FOI Act.

Document 2 contains personal information about a person, namely, the identity of a
third party's client.

As such I am of the opinion that document 2 is conditionally exempt from release
pursuant to section 47F of the FOI Act. Inote that section 47F is subject to a public

interest test.
7 Section 47G — Business Information

Section 47G of the FOI Act states:

v 4 document is conditionally exempt if its disclosure under this Act would disclose
information ... concerning the business, commercial or financial affairs of an organisation or
undertaking, in a case in which the disclosure of the information (a) would, or could
reasonably be expected to, unreasonably affect ... that organisation or undertaking in respect
of its lawful business, commercial or financial affairs”.

Document 2 contains information about a third party's client base and pricing. While
this information may be known by some, it would not be known by all of the third
party's competitors, and therefore may be of commercial value.
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As such I am of the opinion that document 2 is conditionally exempt from release
pursuant to section 47G of the FOI Act. Inote that section 47G is subject to a public
interest test.

8) Public Interest

The FOI Act provides that access must be given to a conditionally exempt document
(those identified at (4) to (7) above), unless it would on balance be contrary to the
public interest.

I have had regard to the following factors outlined in subsection 11B(3) of the
FOI Act, being factors favouring access to the documents in the public interest:

a) Promotes the objects of the £'OI Act

Disclosure of the documents identified under sections 47C, 47E, 47F and 47G
would inform the community of ASIC's operations and would increase
scrutiny, discussion, comment and review of ASIC's decisions.

b) Inform debate on a matter of public importance

While compliance with ASIC's legislation is a matter of public importance,
[ do not consider that disclosure of the documents identified under
sections 47C, 47E, 47F and 47G would inform debate on issues of broad
public importance.

¢) Promote effective oversight of public expenditure

T do not find that disclosure of the documents identified under sections 47C,
47E, 47F and 47G of the FOI Act would promote effective oversight of public
expenditure as these documents do not relate to matters of public expenditure.

d) Allow a person to access his or her own personal identification

I do not find that disclosure of the documents identified under section 47C,
47E, 47F and 47G of the FOI Act would allow you to access your own
personal information.

I have also had regard to facts weighing against disclosure of documents identified
under the FOI Act. I consider that the considerations discussed at (1) to (7) above
weigh against disclosure. Additionally, I consider that release of the documents 2 and
3 would be contrary to the public interest because it may impair the ability of ASIC
officers to consider effectively the competing aspects of a matter under consideration
and may discourage staff from making and expressing observations, opinions and
recommendations.

As such, I am of the view that the public interest in disclosure is outweighed by the
adverse effects on ASIC's regulatory function.
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Access to edited copies with exempt or irrelevant matter deleted

Section 22 of the FOI Act states:

"(1)(a) if an agency or Minister decides (i) to refuse to give access to an exempt document; or
(i) that to give access to a document would disclose information that would reasonably be
regarded as irrelevant to the request for access; and (b) it is possible for the agency .. to
prepare a copy (an edited copy) of the document, modified by deletions, ensuring that
(i)access to the edited copy would be required to be given under section [14 .... and (c) it is

reasonably practicable for the agency...
having regard to i) the nature and extent of the modification and ii) the resources available to

modify the document......(2) the agency must (a) prepare the edited copy ... and (b) give the
applicant access to the edited copy”.

I have considered whether, pursuant to section 22 of the FOI Act, access should be
given to part of the aforementioned exempt documents. For the reasons which I have
provided as the basis of the exemptions, I find that it would not be possible to make
copies of the documents with such deletions that the documents would not be exempt

documents.

Processing charges

In my letter of 2 October 2012 I advised that charges will be assessed for time spent
processing your application.

In accordance with section 29 of the FOI Act, you are liable to pay a charge for the
processing of your request. The assessment of that charge is as follows:

Search and retrieval time ~ Negligible = $ 0.00
Decision making time 5.00 hours x $20 per hour = $100.00
Subtotal = $£100.00
Minus 1% 5 hours of decision making time* = $100.00
Total = $ 0.00

*The Freedom of Information (Charges) Regulations 1982 provide that the first
five hours of decision making time is free. .

Review rights

I provide you with the following information as required by section 26 of the FOI Act.
In the event that you are dissatisfied with the decision:

1. You may, within 30 days after the day on which you have been notified of this
decision, apply in writing to ASIC for a review of my decision by another ASIC
officer under section 54B of the FOI Act. This request should be addressed to me
or to the Senior Manager, Administrative Law GPO Box 9827 Sydney 2001 or by

email to foirequest@asic.gov.au
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2. You may within 60 days after the day on which you have been notified of this
decision, apply in writing to the Australian Information Commissioner for a-
review of my decision under section 54N of the FOI Act. Correspondence should
be addressed to the Office of the Australian Information Commissioner at
GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

3. You may lodge a complaint to the Australian Information Commissioner in
respect to the conduct of ASIC in the handling of this request. Correspondence
should be addressed to the Office of the Australian Information Commissioner -
GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001GPO

Box 5218 Sydney NSW 2001.

If you have any questions in relation to this letter please contact me on 03 9280 3323.

Yours sincerely

Megan Dillon
Authorised Decision-maker pursuant to section 23(1) of the FOI act

for the Australian Securities and Investments Commission
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Schedule of Documents

No

Description of document

Date

No of
folios

Decision
on access

Relevant
section(s)

.| Correspondence

30/04/12

2

Exempt

837
s45
s47E

| Correspondence (includes

attachments)

11/05/12

Exempt

s45
s47
s47E
s47F
s47G

.| Internal document

16/05/12

Exempt

s37
s47C
s47E

.| Internal document

25/07/12

Exempt

s37
s47C
s47E

| Correspondence

01/08/12

Exempt

s37
s45
s47E

.| File note of telephone

conversation

06/09/12

Exempt

s45
s47E
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23 Qctober 2012

Request For Internal Review Under Scction 54B Of The Freedom Of
Information Act 1982 '

[ refer to your letter of 9 October 2012 received by this office on the same date, in
which you requested that an internal review be conducted under section 54B of the
Freedom of Information Act 1982 (FOI Act) in respect of the decision of 9 October
2012 refusing you access to certain documents.

[ am authorised to conduct the internal review under section 54 of the FOI Act.

Terms of your request

I note your request of 21 September 2012 under the FOI Act, was amended on 1
October 2012, and was in the following terms:

Access to all documents:

1) created by ASIC which evidence ASIC’s decision in relation to your complaints
2bout I :/cx
2) evidencing communications between ASIC zmd-

Documents within the terms of your request

[ have identified 13 documents which I consider fall within the terms of your request.
These are listed in the Schedule to this letter.
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Material taken into account

In reviewing your request, [ have taken into account:
¢ the terms of your request;
¢ the contents of thc documents in question;
s relevant provisions of the FOI Act; and
e Office of the Australian Information Commissioner guidance on the FOT Act.

Decision

[ advise that as a result of my review of the earlier decision I have decided to release
the documents marked "Release” on the attached Schedule, under your FOI request.
These are documents 7, 8,9, 10, 11, 12 and13,

[ advise that a number of documents to which you have sought access marked
"Exempt"” on the attached Schedule, will not be released on the basis of them being
exempt documents, on the grounds set out below. These are documents 1, 2,3, 4,5
and 6.

Reasons for decision to exempt certain documents

1) Section 37 — Documents affecting enforcement of law and protection of
public safety

Subsection 37(2) of the FOI Act states:

"4 document is an exempt document if its disclosure under this Act would, or could
reasonably be expected to:... (b) disclose lawful methods or procedures for
preventing, detecting, investigating or dealing with matters arising out of, breaches or
evasions of the law the disclosure of which would, or would be reasonably likely to,
prejudice the effectiveness of those methods or procedures...".

Documents 1, 3, 4, 5 and 6 disclose the methods and procedures for dealing with
matters arising out of potential breaches of the law that ASIC administers.
Documents 3 and 4 show the assessment procedure that was applied to the
complaints, and list the specific criteria and priorities which ASIC used to determine
whether to take action. Documents 1, 5 and 6 demonstrate ASIC's regulatory
response and methods for dealing with matters arising out of potential breaches.

These documents contain information pertaining to methods and procedures used by
ASIC in inquiry into suspected breaches of the law in particular circumstances and in
respect of a particular type of inquiry. T am of the view that the release of these
documents will reveal how ASIC uses these particular methods and procedures in the
context of a particular type of conduct being inquired into.

Reports of misconduct from the public are an important part of ASIC's intelligence
gathering function. In assessing reports of misconduct, standard methods and
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procedures are used. 1 agree with the initial decision maker that disclosure of those
methods and procedures would, or would be reasonably likely to, prejudice the
effectiveness of those methods or procedures as it would provide forewarning of the
considerations used by ASIC to assess reports of misconduct, and of ASIC's

regulatory response.

As such, I am of the opinion that documents 1, 3, 4, 5 and 6 are exempt from release
pursuant to paragraph 37(2)(b) of the FOI Act.

2) Section 45 — Documents containing material obtained in confidence
Subsection 45(1) of the FOI Act states:

w4 document is an exempt document if its disclosure under this Act would found an
action, by a person (other than an agency, the Commonwealth or Norfolk Island) for

breach of confidence."

Documents 1, 2, 5 and 6 record information sent to, and received from, an external
third party in confidence.

ASIC must take reasonable measures to prevent unauthorised use and disclosure of
information it sends and receives in confidence in connection with its statutory
functions. Person or entities with whom ASIC communicates, and from whom ASIC
obtains information, would be less likely to cooperate and be forthcoming with
information if the information communicated could be released under the FOI Act.
Further, in the context of reports of misconduct, the release of such information could
result in public criticism of a third party, in circumstances where there has been no

formal finding of misconduct.

As such, I agree with the initial decision maker that documents 1, 2, 5 and 6 are
exempt from release pursuant to subsection 45(1) of the FOI Act.

3) Section 47 — Documents disclosing trade secrets or commercially valuable
information

Subsection 47(1) of the FOI Act states:

"4 document is an exempt document if its disclosure under this Act would disclose (a)
trade secrets; or (b) any other information having a commercial value that would be,
or could reasonably be expected to be, destroyed or diminished if the information
were disclosed’.

Document 2 contains commercially valuable information about a third party's client
base and pricing. While this information may be known by some, it would not be
known by all of the third party's competitors and clients. 1 find that such commercial
value may reasonably be expected to be diminished or destroyed if such information

was to be disclosed.
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As such [ agree with the initial decision maker that document 2 is exempt from release
pursuant to subsection 47(1) of the FOI Act.

4) Section 47C — Deliberative Processes
Subsection 47C(1) of the FOI Act states:

"4 document is conditionally exempt if its disclosure under this Act would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or
recommendation obtained, prepared or recorded, or consultation or deliberation that
has taken place, in the course of, or for the purposes of. the deliberative processes
involved in the functions of ... (@) an agency”.

A deliberative process involves the exercise of judgment in developing and making a
selection from different options. It is, in other words, an agency's thinking processes.

1 consider that documents 3 and 4 disclose opinions, consultations, recommendations
and deliberations which have taken place in the course of the assessment procedure
that was applied to the complaints. Given the nature of the information contained in
the documents, the release of the documents would be likely to impede or have an
adverse effect on the capacity of ASIC to frankly, fully and properly consider
complaints.

I agree with the initial decision maker that documents 3 and 4 are conditionally
exempt from release pursuant to subsection 47C(1) of the FOI Act. I also note that
section 47C is subject to a public interest test.

5) Section 47E — Certain operations of agencies
Section 47E of the FOI Act states:

"4 document is conditionally exempt if its disclosure under this Act would, or could
reasonably be expected to, .... (d) have a substantial adverse effect on the proper and
efficient conduct of the operations of an agency".

Documents 3 and 4 show the assessment procedure that was applied to
the complaints, list specific criteria and priorities which ASIC wuses to
determine whether to take action, and disclose opinions, consultations,
recommendations and deliberations which have taken place in the course of ASIC's
deliberative process. Disclosure of these documents could have a substantial adverse
effect on the proper and efficient conduct of the operations of ASIC because it would
provide forewaming of the confidential considerations used by ASIC to assess
complaints and of ASIC's regulatory response.

Documents 1, 2, 5 and 6 record information sent to, and received from, an external
third party in confidence. In the course of exercising its functions and powers, ASIC
communicates with third partics on a confidential basis to make inquiries. The release
of these documents could likely have a substantial adverse effect on ASIC's
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operations because third parties will be less likely to cooperate with ASIC if such
confidential communications are made public.

Given the above, [ agree with the initial decision maker that documents 1, 2, 3, 4, 5
and 6 are conditionally exempt from release pursuant to section 47E of the FOI Act. I
note that section 47E is subject to a public interest test.

6) Section 47F — Personal privacy
Section 47F of the FOI Act states:

"4 document is conditionally exempt if its disclosure under this Act would involve the
unreasonable disclosure of personal information about any person”.

Personal information is defined in section 4 of the FOI Act.

Document 2 contains personal information about a person, namely, the identity of a
third party's client. It also contains other personal information about a third party.
Disclosure of this document would involve unrcasonable disclosure of personal
information about third parties and contains personal information which is not in the
public domain. Disclosure of this document would in my view involve the
unreasonable invasion of privacy of the persons named in the document.

As such I agrec with the initial decision maker that decument 2 is conditionally
exempt from release pursuant to section 47F of the FOI Act. I note that section 47F is

subject to a public interest test.
7) Section 47G — Business Information
Section 47G of the FOI Act states:

"4 document is conditionally exempt if its disclosure under this Act would disclose
information ... concerning the business, commercial or financial affairs of an
organisation or undertaking, in a case in which the disclosure of the information (a)
would, or could reasonably be expected to, unreasonably affect ... that organisation
or undertaling in respect of its lawful business, commercial or financial affairs".

Document 2 contains information concerning the commercial affairs of a third party.
I find that the disclosure of that information would or could reasonably be expected to
unreasonably effect that organisation in respect of its lawful business, commercial or

(inancial affairs.

As such I agree that document 2 is conditionally exempt from release pursuant to
section 47G of the FOI Act. I note that section 47G is subject to a public interest test.
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8) Public Interest

The FOI Act provides that access must be given to a conditionally exempt document
{those identified at paragraphs (4) to (7) above), unless it would on balance be
contrary to the public interest.

I agree with the decision and reasoning of the initial decision maker in concluding that
the public interest in disclosure is outweighed by the adverse effect on ASIC’s
regulatory function and operations. In addition to the matters noted in the initial
decision maker’s statement of reasons and above, I am also of the view that:
e Individuals who provide information to ASIC in confidence will be less likely
to voluntarily provide such information if such information is made public.
e Coufidential methodology used by ASIC should not be made public as such
information could assist persons to circumvent regulatory detection and action.
s Release of this information would not inform debate on a matter of public
importance.
s For these reasons, and the reasons noted above, I am of the opinion that the
public interest in releasing these documents is outweighed by the factors
weighing against disclosure.

Access to edited copics with exempt or irrelevant matter deleted

Section 22 of the FOI Act states:

"1)(a) if an agency or Minister decides (i) to refuse to give access to an exempt
document; or (i) that to give access to a document would disclose information that
would reasonably be regarded as irrelevant to the request for access; and (b) it is
possible for the agency .. to prepare a copy (an edited copy) of the document,
modified by deletions, ensuring that (i)access to the edited copy would be required to
be given under section 114 .... and (c) it is reasonably practicable for the agency...
having regard fo i) the nature and extent of the modification and ii) the resources
available to modify the document......(2) the agency must (a) prepare the edited copy
... and (b) give the applicant access (o the edited copy”.

I have considered whether, pursuant to section 22 of the FOI Act, access should be
given to part of the aforementioned exempt documents. For the reasons which I have
provided as the basis of the exemptions, I agree with the initial decision maker that it
would not be possible to make copies of the documents with such deletions that the
documents would not be cxempt documents.

FOI Disclosure Log

I note for your information, that Section 11C of the FOI Act requires ASIC to publish
on our public website, copies of any documents which may ultimately be released to
you, with the exception of personal information about any person, or information
pertaining to the business, commercial or financial of any organisation or information
pertaining to the business or professional affairs of any person, where it would be
unreasonable to publish that information or documents in respeet to which, the
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necessary modifications to the document to be released would make the release of the
remainder of the document impractical. You are referred to the terms of section 11C.

Rights of review

I provide you with the following information as required by the FOI Act.
In the event that you are dissatisfied with the decision:

1. You may within 60 days after the day on which you have been notified of this
decision, apply in writing to the Australian Information Commissioner for a review of
my decision under section 54N of the FOI Act. Correspondence should be addressed
to the Office of the Australian Information Commissioner at:

GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001,

2. You may lodge a complaint to the Australian Information Commissioner in respect
to the conduct of ASIC in the handling of this request. Correspondence should be
addressed to the Office of the Australian Information Commissioner -

GPO Box 2999 Canberra ACT 2601 OR GPO Box 5218 Sydney NSW 2001.

Yours faithfully

Aletta Newman
(Authorised internal-reviewer under subsection 54(1) of the FOI Act)

for the Australian Securities and Investments Commission)



23 October 2012

-8

Schedule of Documents

No. | Description of | Date No. | Decision on | Relevant section(s) |
document of access
_ B folios | J
1. | Correspondence 30/04/2012 | 2 Exempt Section 37(2)(b) .'
between ASIC and Section 45(1) |
third party Section 47G f
Section 47E |
2. | Correspondence | 11/05/2012 | 4 Exempt Section 45(1) |'
between ASIC and | Section 47(1)
third party Section 47E
(including ‘ Section 47F
attachments) Section 47G
3. | Internal document | 16/05/2012 | 5 Exempt Section 37(2)(b) i
‘ Section 45(1) |
| Section 47C |
[ L __ Section 47E .
4, | Internal document 1| 25/07/2012 | 6 Exempt Section 37(2)(b) .
Section 45(1)
| Section 47C
Section 478 .
5. | Correspondence 01/08/2012 | 2 Exempt Section 37(2)(b) 1
between ASIC and Section 45(1)
third party : Section 47C
| Section 47E |
6. | File note of 06/09/2012 | 1 Exempt Section 37(2)(b)
telephone Section 45(1)
conversation with Section 47C
third party ‘ SecticnéilE '
Section 47(1) |
] Section 47G
7. | Correspondence 17/08/2012 | 2 Release Nia
from ASIC to
yourself
communicating
outcome of ASIC’s |
decision in |
8. | Correspondence 01/08/2012 | 2 Release N/a
from ASIC to '
yourself
communicating
outcome of ASIC’s
9. | Correspondence 17/08/2012 | 2 Release N/a
from ASIC to -
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Bsbeie

yourself
communicating
outcome of ASIC’s

10.

Email
correspondence
from ASIC to
yourself

o —

12

Correspondence
from ASIC to
yourself
communicating
outcome of ASIC’s
decision in

10/09/2012

Release

N/a

1 10/09/2012

Release

N/a

correspondence
from ASIC to
yourself to which
ASIC attached
PDF document
with amended
letter

17/08/2012

Release

N/a

13.

Correspondence
from ASIC fo
yourself
communicating
outcome of ASIC’s
decision in

‘ (unsigned copy)

01/08/2012

Release

N/a




